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the study of re1 a t i ve l  y broad problems formal l y  proposed by 
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FOREWORD 

The L e g i s l a t i v e  Council appointed the  1980 i n t e r i m  Comnittee on 
J u d i c i a r y  t o  study f i v e  d i f f e ren t  areas. The comnit tee he ld  a t o t a l  
o f  t e n  meetings dur ing  the i n t e r i m  and recommends eleven b i l l s  f o r  
approval by the  General Assembly. This volume conta ins the  Committee 
on J u d i c i a r y ' s  r e p o r t  and recommended b i l l s .  The L e g i s l a t i v e  Council 
reviewed the  recommended b i l l s  a t  i t s  meeting on November 24, 1980, 
and voted t o  accept t h e  r e p o r t  and t h e  recomnended b i l l s  inc luded 
here in  and t o  t ransmi t  them t o  the 1981 Session o f  t he  General Assem-
b ly .  

The Committee on J u d i c i a r y  and the  s t a f f  of t he  L e g i s l a t i v e  
Council were ass i s ted  by Matthew E. F l o r a  o f  t h e  L e q i s l a t i v e  D r a f t i n g  
O f f i c e  i n  the  prepara t ion  o f  t he  committee's b i l l s .  

December, 1980 L y l e  C. Kyle 
D i r e c t o r  
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The i n t e r i m  Committee on J u d i c f a r y  was d i r e c t e d  by t h e  Legis-
l a t i v e  Counci l  t o  conduct a study o f  f i v e  areas pursuant t o  Senate 
J o i n t  Reso lu t ion  No. 26: 

(1) 	 A study on the  Commission on J u d i c i a r y  Q u a l i f i c a t i o n s  

and the  rule-making a u t h o r i t y  delegated t o  t h e  Colorado 

Supreme Court. 


(2) 	 A study on t h e  c o s t  o f  cour t -appointed counsel and o f  

t h e  p u b l i c  defender system. 


( 3 )  	 A study t o  rev iew t h e  p u b l i c a t i o n  process f o r  r u l e s  and 

regu la t i ons  o f  departments and t h e  j u d i c i a l  branch. 


(4) 	 A study o f  Colorado laws concerning the  care and t r e a t - 

ment o f  t h e  men ta l l y  ill,serv ices  a v a i l a b l e  and the  

needs o f  v i c t i m s  o f  domestic abuse, and t h e  r e l a t e d  

c r i m i n a l  laws, i n c l u d i n g  t h e  c r f m i n a l  d e f i n i t i o n  o f  

i n s a n i t y  and t h e  c r i m i n a l  defense o f  i n s a n i t y ,  and t o  

f u r t h e r  study t h e  a d m i n i s t r a t i o n  o f  s a i d  laws, i n c l u d i n g  

commitment procedures and cond i t i ons  t o  re1  ease. 


(5) 	 A study examining t h e  r e g u l a t i o n  o f  condomin iums and 

t ime-shar ing systems. 


I n  o rder  t o  consider  a l l  o f  t h e  assigned t o p i c s ,  t h e  committee 
he ld  t e n  meetings du r ing  the  i n te r im .  A t o t a l  o f  eleven b i l l s  a re  
recommended by t h e  committee: a Concurrent Reso lu t ion  p e r t a i n i n g  t o  
the  Commission on J u d i c i a l  Q u a l i f i c a t i o n s ;  t h r e e  b i l l s  r e l a t i n g  t o  the  
study on t h e  c o s t  o f  cour t -appointed counsel; two b i l l s  concerning t h e  
p u b l i c a t i o n  process f o r  r u l e s  and regu la t i ons ;  and f i v e  b i l l s  r e s u l t -  
i n g  from t h e  study o f  laws concerning t h e  menta l l y  ill and t h e  c r i m i -
n a l l y  insane. The committee devoted one f u l l  day meeting t o  t h e  sub- 
j e c t  o f  t h e  r e g u l a t i o n  o f  condominiums and t ime-shar ing systems; how-
ever,  no b i l l s  a r e  recommended on t h i s  sub jec t .  Likewise, no b i l l s  
a re  recommended i n  t h e  area o f  domestic abuse l e y i s l a t j o n  even though 
t h e  committee devoted considerable t ime t o  t h i s  sub jec t .  I n  a d d i t i o n ,  
t he  committee makes no recommendations concerning the  rule-making 
a u t h o r i t y  o f  t he  Supreme Court. 

The purpose o f  t h i s  p a r t  o f  t h e  r e p o r t  i s  t o  b r i e f l y  summarize 
the  b i l l s  which t h e  committee recommends f o r  approval. A more 
d e t a i l e d  d e s c r i p t i o n  o f  committee a c t i v i t y  and r a t i o n a l e  concerning 
the  recommendations i s  conta ined i n  t h e  background r e p o r t  which f o l -  
lows the  recommended b i l l s .  



COMMITTEE RECOMMENDATIONS 

The Commission on J u d i c i a l  Q u a l i f i c a t i o n s  

B i  11 1--	 SUBMITTING TO THE QUALIFIED ELECTORS OF THE STATE OF COLO-
RADO AN AMENDMENT TO SECTION 23 (3) OF ARTICLE V I  OF THE 
CONSTITUTION OF THE STATE OF COLORADO, CONCERNING THE COM-
MISSION ON JUDICIAL QUALIFICATIONS 

Th is  b i l l  makes changes i n  t h e  composition, procedures, and 
powers o f  t he  Commission on J u d i c i a l  Q u a l i f i c a t i o n s ,  which i s  the  body 
responsib le f o r  i n v e s t i g a t i n g  complaints aga ins t  judges. The name o f  
t h e  commission i s  changed t o  the  Commission on J u d i c i a l  D i s c i p l i n e .  
The composit ion o f  t h e  commission i s  changed from n ine members t o  t e n  
members by t h e  a d d i t i o n  o f  two c i t i z e n  members and d e l e t l n g  one o f  t h e  
d l s t r i c t  judges. The appointment o f  t he  f o u r  c i t i z e n  members and t h e  
two a t to rney  members must be conf irmed by t h e  senate. I n  t h e  case o f  
subs tan t ia l  d i s i n t e r e s t  o r  i n a c t i v i t y  by a member, such member may be 
removed by t h e  appo in t ing  au tho r i t y .  A spec ia l  member may be 
appointed i n  those cases i n  which a member has a c o n f l i c t  o f  i n t e r e s t .  
The c r i t e r i a  f o r  t h e  removal o f  a judge are broadened and t h e  a l te rna -  
t i v e s  a v a i l a b l e  t o  the  commission f o r  d i s c i p l i n i n g  judges are  
expanded. The c o n f i d e n t i a l i t y  o f  t h e  records o f  any i n v e s t i g a t i o n  i s  
l o s t  a f t e r  a hear ing i n  which grounds f o r  d i s c i p l i n a r y  a c t i o n  have 
been found. 

Cost o f  Court-appointed Counsel 

B i l l  2 --	CONCERNING LEGAL REPRESENTATION OF INDIGENT PERSONS AT 
STATE EXPENSE 

Current ly ,  t h e  s t a t e  must appoint  counsel f o r  an i n d i g e n t  
defendant i f  the re  i s  a p o s s i b i l i t y  t h a t  h i s  c o n v i c t i o n  w i l l  r e s u l t  i n  
imprisonment. Th is  b i l l  w i l l  r e q u i r e  the  prosecut ing  a t to rney  t o  
i n d i c a t e  whether o r  no t  he w i l l  seek i nca rce ra t i on  as p a r t  o f  t he  pen- 
a l t y  i f  a defendant i s  convicted o f  a crime. I f  the  prosecut ing 
a t to rney decides no t  t o  seek a j a i l  term, l e g a l  representa t ion  need 
no t  be provided f o r  t h e  defendant a t  s t a t e  expense. 

B i l l  3 --	CONCERNING THE RECOUPMENT OF ATTORNEY FEES AND COSTS I N  
CASES OF STATE-SUPPLIED OR COURT-APPOINTED COUNSEL 

This b i l l  requ i res  the  s t a t e  c o n t r o l l e r  t o  i n s t i t u t e  c o l l e c t i o n  
proceedings against  those persons who have been suppl ied w i t h  
state-funded counsel when such persons are able t o  repay a l l  o r  p a r t  
o f  such expense. 



B i l l  4 --	 CONCERNING THE FUNDING FOR EXPENSES OTHER THAN ATTORNEY 
FEES I N  CASES OF COURT-APPOINTED COUNSEL 

At torneys who a re  appointed by t h e  c o u r t  t o  defend i n d i g e n t  
persons are  p a i d  a  f i x e d  hou r l y  r a t e  es tab l ished by t h e  supreme cou r t .  
This  b i l l  a l lows a t to rneys  t o  be reimbursed f o r  o ther  p ro fess iona l  
cos ts ,  such as the  use o f  para lega ls ,  computer t ime,  i n v e s t i g a t o r s ,  
and o the r  reasonable cos ts  incur red .  

Cr iminal  I n s a n i t y  and Mental I 1  1  ness 

B i l l  5 --	 CONCERNING PROCEDURES FOR THE CARE AND TREATMENT OF THE 
MENTALLY I L L  

This b i l l  extends the  t ime l i m i t s  f o r  c o u r t  f i l i n g  f o r  c e r t i f i -  
c a t i o n  o f  those menta l l y  ill p a t i e n t s  r e q u i r i n g  shor t - term treatment.  
The t ime l i m i t  f o r  rev iew o f  t h i s  c e r t i f i c a t i o n  by  the  c o u r t  i s  a l so  
extended. The c e r t i f i c a t i o n  f i l e d  w i t h  t h e  c o u r t  may con ta in  a  
request,  i n  which any person can in te rvene as a c o p e t i t i o n e r ,  t h a t  a 
s p e c i f i c  l e g a l  d i s a b i l i t y  be imposed o r  a  l e g a l  r i g h t  be deprived. I n  
add i t i on ,  t he  b i l l  g ran ts  the  c o u r t  t h e  power t o  r e q u i r e  a  p a t i e n t  t o  
accept medical t reatment  o r  have the  medical t reatment  f o r c i b l y  admin- 
i s t e r e d .  I n  any mental h e a l t h  proceeding, communications between a 
p a t i e n t  and s t a f f  may be admit ted i n t o  evidence and are  n o t  sub jec t  t o  
t h e  t r a d i t i o n a l  pa t i en t -doc to r  p r i v i l e g e .  A l l  proceedings f o r  c e r t i -  
f i c a t i o n  from a  s t a t e  i n s t i t u t i o n  w i l l  be conducted by t h e  a t to rney  
general o r  h i s  representa t ive .  An app rop r ia t i on  t o  the  a t to rney  
genera l ' s  o f f i c e  i s  made f o r  t h i s  purpose. 

B i l l  6 --	 CONCERNING SHORT-TERM CARE AND TREATMEN7 OF THE MENTALLY 
I L L  

Th is  b i l l  p rov ides  t h a t  a  menta l l y  ill person may be c e r t i f i e d  
f o r  shor t - te rm t rea tment  p r i o r  t o  a hear ing  under c e r t a i n  cond i t ions .  
Where a men ta l l y  ill person i s  c e r t i f i e d  f o r  shor t - term t reatment ,  a  
hear ing  be fore  the  c o u r t  must be held. I f ,  aftetb the  hearing, a 
person i s  found t o  be menta l l y  ill, the  c o u r t  must issue an order  f o r  
shor t - te rm care and t reatment  f o r  a  term o f  no more than th ree  months. 
The c o u r t  may a l s o  discharge the  p a t i e n t  f o r  whom the  t reatment  was 
sought, o r  e n t e r  any o the r  o rder  t h a t  i t  deems appropr ia te .  

B i l l  7 --	 CONCERNING THE CONDITIONAL RELEASE OF MENTALLY I L L  PERSONS 
COMMITTED UNDER CIVIL PROCEEDINGS 

This b i l l  p rov ides  s p e c i f i c  procedures under which a  menta l l y  
i11 person under c i  v i  1  commitment may be c o n d i t i o n a l  l y  re1 eased. Such 
procedures i nc lude  t h e  recommendation f o r  re lease by the  c h i e f  o f f i c e r  
o f  t h e  i n s t i t u t i o n  i n  which t h e  p a t i e n t  was held;  s p e c i f i e d  cond i t i ons  
f o r  re lease;  a  hearing, i f  deemed necessary, by the  cour t ;  and proce-
dures f o r  revoca t i on  o f  a  p a t i e n t ' s  c o n d i t i o n a l  release. Add i t ion-
a l l y ,  t he  Department o f  I n s t i t u t i o n s  i s  charged w i t h  the  respons ib i l -



i t y  o f  mon i to r ing  and t r e a t i n g  p a t i e n t s  who are  on cond i t i ona l  re lease 
and en fo rc ing  t h e  terms o f  such release. 

B i l l  8 -- CONCERNING PROCEDURES I N  THE CRIMINAL INSANITY STATUTES 

This b i l l  prov ides t h a t  a defendant who has been committed t o  
the  Department o f  I n s t i t u t i o n s  because he was found t o  be not  g u i l t y  
o f  a crime because o f  i n s a n i t y  may n o t  request  a re lease hear ing 
w i t h i n  one year  subsequent t o  a previous hearing. 

B i  1 1 9 -- CONCERNING CONDITIONAL RELEASE FROM CONFINEMENT AFTER A 
VERDICT OF NOT GUILTY BY REASON OF INSANITY 

Where a c r i m i n a l  defendant has been found not  g u i l t y  by reason 
o f  i nsan i t y ,  committed t o  t h e  Department o f  I n s t i t u t i o n s ,  and granted 
cond i t i ona l  release, t h i s  b i l l  prov ides f o r  revocat ion  o f  t h e  re lease 
i f  t h e  defendant has v i o l a t e d  any o f  i t s  cond i t ions .  A f t e r  a p r e l i m i -  
nary hear ing,  t h e  c o u r t  may revoke t h e  defendant 's  c o n d i t i o n a l  re lease 
and recommit him t o  the  Department o f  I n s t i t u t i o n s .  W i th in  t h i r t y  
days a f t e r  t h e  p r e l i m i n a r y  hear ing a f i n a l  hear ing  must be he ld  du r ing  
which t h e  defendant i s  a f fo rded  t h e  oppor tun i t y  t o  o f f e r  test imony and 
t o  cross-examine witnesses. A f t e r  t h e  f i n a l  hear ing the  c o u r t  must 
e i t h e r  recotrunit t h e  defendant o r  r e i n s t a t e  t h e  o r i g i n a l  cond i t i ona l  
re lease order. The b i l l  a l s o  provides t h a t  any cond i t i ons  o f  a defen- 
dan t ' s  re lease au tomat i ca l l y  exp i re  f i v e  years from t h e  date they were 
imposed. 

P u b l i c a t i o n  o f ,  Rules and Regulat ions 

B i l l  10 --	 CONCERNING PUBLICATIONS RELATING TO RULES AND REGULATIONS 
OF AGENCIES OF THE EXECUTIVE BRANCH 

Th is  b i l l  es tab l ishes the  Code o f  Colorado Regulat ions and the  
Colorado Reg is ter  as t h e  so le  o f f i c i a l  p u b l i c a t i o n  o f  r u l e s  and regu-
l a t i o n s  o f  execut ive branch agencies. The code and r e g i s t e r  i s  t o  
conta in,  i n  a d d i t i o n  t o  t h e  r u l e s  and regu la t ions ,  no t ices  o f  r u l e -
making, and a t to rney  genera l ' s  opin ions,  references t o  c o u r t  opin ions 
and recommendations o f  t h e  Legal Services Conunittee and o the r  i tems 
which t h e  e d i t o r  deems re levant .  Any copy o f  t he  r u l e  and r e g u l a t i o n  
t h a t  i s  supp l ied  by an execut ive agency t o  t h e  p u b l i c  must be i n  the  
same format as t h e  r u l e  appears i n  t h e  code o r  t h e  r e g i s t e r .  The b i l l  
f u r t h e r  d i r e c t s  t h a t  t h e  General Assembly w i l l  p rov ide  a copy o f  t h e  
code and r e g i s t e r  f o r  p r i n c i p a l  departments, t he  o f f i c e  o f  governor 
and l i e u t e n a n t  governor, appropr ia te  l e g i s l a t i v e  agencies, and the  
counties. 

B i l l  11-- MAKING A SUPPLEMENTAL APPROPRIATION TO THE DEPARTMENT OF 
ADMINISTRATION FOR ALLOCATION OF THE DIVISION OF PURCHASING 

This b i l l  appropr iates $15,750 t o  t h e  D i v i s i o n  o f  Purchasing t o  
enable t h e  count ies t o  keep t h e  Cade o f  Colorado Regulat ions up t o  
date. 



B i l l  1 

HOUSE CONCURRENT RESOLUTION NO. 

SUBMITTING TO THE QUALIFIED ELECTORS OF THE STATE OF COLORADO AN 

AMENDMENT TO SECTION 23 (3) OF ARTICLE V I  OF THE 

CONSTITUTION OF THE STATE OF COLORADO, CONCERNING THE 

COMMISSION ON JUDICIAL QUALIFICATIONS. 

Resolut ion Sununary 

(Note: -This  summary app l i es  t o  -t h i s  r e s o l u t i o n  as 
in t roduced and does n o t  necessa r~  1 r e f l e c t  any amendments w h i s  
-be subsequently adodted,rY 

Changes t h e  name o f  t h e  commission on j u d i c i a l  
qua1if i c a t i o n s  t o  the  commf ss ion  on j u d i c i a l  d i s c i p l  ine .  
Provides t h a t  t h e  s i z e  o f  t h e  commission s h a l l  be t e n  i ns tead  o f  
n ine  and a l t e r s  t h e  makeup of t h e  commission. Provides f o r  
removal o f  commission members and appointment o f  spec ia l  members. 
Expands t h e  powers o f  t he  commission t o  impose sanct ions aga ins t  
j u s t i c e s  o r  judges and changes t h e  p o i n t  i n  commission 
proceedings a t  which c o n f i d e n t i a l i t y  i s  l o s t .  

Be It Resolved by t h e  House o f  Representat ives o f  t he  

F i f t y - t h i r d  General Assembly o f  t h e  Sta te  o f  Colorado, t h e  Senate 

concu r r i ng  here in:  

SECTION 1. A t  t h e  nex t  general e l e c t i o n  f o r  members o f  t h e  

general assembly, t he re  s h a l l  be submit ted t o  t h e  q u a l i f i e d  

e l e c t o r s  o f  t h e  s t a t e  o f  Colorado, f o r  t h e i r  approval o r  



re jec t ion ,  the fo l low ing  amendment t o  the cons t i t u t i on  o f  the 

s ta te  o f  Colorado, t o  w i t :  

Section 23 (3) o f  a r t i c l e  V I  o f  the  cons t i t u t i on  o f  the 

s ta te  o f  Colorado i s  amended t o  read: 

Section 23. Retirement and removal o f  j us t i ces  and judges. 

(3) (a) (I)There sha l l  be a commission on j u d i c i a l  

qaaSifications DISCIPLINE. It sha l l  cons is t  of :  

f i j  (A)  Three TWO judges o f  d i s t r i c t  courts and two judges 

o f  county courts, each selected by the supreme cour t  f o r  a 

four-year term; 

f i i 3  (0) Two c i t i z e n s  admitted t o  p rac t i ce  law i n  the 

courts o f  t h i s  state,  none NEITHER o f  whom sha l l  be a  j us t i ce  o r  

judge, who sha l l  have p rac t i ced  i n  t h i s  s ta te  f o r  a t  l eas t  30 TEN 

years and who sha l l  be appointed by majority-action-of the 

governor, the-attorney-geneva);-snd-the-chief--ja~tce WITH THE 

CONSENT OF THE SENATE, f o r  a  four-year term EACH; and 

f i H 3  (C) Two FOUR c i t i zens ,  none o f  whom sha l l  be a  

j u s t i c e  o r  judge, ac t i ve  o r  r e t i r ed ,  nor admitted t o  p rac t i ce  law 

i n  the courts o f  t h i s  state,  who sha l l  be appointed by the 

governor, WITH THE CONSENT OF THE SENATE, f o r  a  four-year term 

EACH. 

(11) ALL TERMS OF MEMBERS OF THE COMMISSION ON JUDICIAt 

QUALIFICATIONS SHALt TERMINATE ON DECEMBER 31, 1982. THEREAFTER, 

NEW SEtECTIONS AND APPOINTMENTS TO THE COMMISSION ON JUDICIAL 

DISCIPLINE SHAtL BE MADE AS PROVIDED I N  SUBPARAGRAPH (I)OF THIS 

PARAGRAPH (a), AND ANY MEMBER WHOSE TERM I S  TERMINATED EARLY BY 



T H I S  SUBPARAGRAPH ( X I )  MAY BE RESELECTED OR REAPPOINTED TO 

SUCCEED HIMSELF ON THE COMMISSION. 

(111) Whenever a member selected under s u b d S v i s i o n - f i 3  

SUB-SUBPARAGRAPH (A) OF SUBPARAGRAPH (I)OF T H I S  PARAGRAPH (a) 

ceases t o  be a member o f  the  commission o r  judge o f  the  cour t  

from which he was selected, h i s  membership sha l l  f o r t hw i t h  

terminate and the supreme cour t  sha l l  se l ec t  a successor f o r  a 

f o u r - y e a r - t e r m  THE REMAINDER OF SUCH TERM; and whenever a  member 

appoi nted under s u b d i v i s i o n - - - f ~ i 3 '  SUB- SUBPARAGRAPH (B) OF 

SUBPARAGRAPH (I)OF T H I S  PARAGRAPH (a) ceases t o  be a  member o f  

the commission o r  ceases t o  be an at torney admitted t o  p rac t i ce  

law i n  the cour ts  o f  t h i s  s ta te  o r  becomes a  j u s t i c e  o r  judge o f  

any cou r t  o f  record, h i s  membership sha l l  f o r t hw i t h  terminate and 

the governor, attorneg--genera+;-and-chief-justice;-bg 

a c t i o n  WITH THE CONSENT OF THE SENATE, sha l l  appoint a successor 

f o r  a - - f e a r - g e a r - t e r m  THE REMAINDER OF SUCH TERM; and whenever a 

member appointed under s u b d i v i s i o n - f i i i j  SUB-SUBPARAGRAPH (C) OF 

SUBPARAGRAPH (I)OF T H I S  PARAGRAPH (a) ceases t o  be a  member o f  

the commission o r  becomes a  j u s t i c e  o r  judge o f  any cour t  o f  

record o r  an a t torney admitted t o  p rac t i ce  law i n  the courts o f  

t h i s  s ta te ,  h i s  membership sha l l  f o r t h w i t h  terminate and the  

governor, WITH THE CONSENT OF THE SENATE, sha l l  appoint a 

successor f o r  a - f o u r - g e a r - t e r m  THE REMINDER OF SUCH TERM. ANY 

MEMBER OF THE COMMISSION MAY BE REMOVED BY THE APPOINTING OR 

SELECTING AUTHORITY BY REASON OF SUBSTANTIAL DISINTEREST OR 

SUBSTANTIAL I N A C T I V I T Y ,  EITHER OF WHICH INTERFERES WITH THE 



PERFORMANCE OF THE COMMISSION. I F  A MEMBER OF THE COMMISSION 

I S  D ISQUALIF IED TO ACT I N  ANY MATTER PENDING BEFORE THE 

COMMISSION FOR THE SAME REASON THAT WOULD DISQUALIFY A JUSTICE OR 

JUDGE FROM DECIDING A MATTER PENDING BEFORE SUCH JUSTICE OR 

JUDGE, THE COMMISSION OR THE ORIGINAL APPOINTING OR SELECTING 

AUTHORITY MAY APPOINT OR SELECT A SPECIAL MEMBER TO S I T  ON THE 

COMMISSION EXCLUSIVELY FOR THE PURPOSE OF DECIDING THAT MATTER. 

No member o f  the commission sha l l  receive any compensation for  

h i s  services as such bu t  sha l l  be allowed h i s  necessary expenses 

f o r  t r ave l ,  board and lodging, and any other expenses incurred i n  

the performance o f  h i s  dut ies  as such, t o  be pa id  by the supreme 

cour t  from i t s  budget t o  be appropriated by the general assembly. 

(b) A j u s t i c e  o r  judge o f  any cour t  o f  record o f  t h i s  

s ta te ,  i n  accordance w i t h  the procedure se t  f o r t h  beSon I N  

PARAGRAPHS (b) TO (d) OF T H I S  SUBSECTION ( 3 ) ,  may be removed for  

w i l l f u l  misconduct I n  o f f i c e ,  or w i l l f u l  o r  pe rs is ten t  f a i l u r e  t o  

perform h i s  dut ies,  or intemperance, CORRUPTION I N  OFFICE, GROSS 

PARTIAL ITY  I N  OFFICE, OPPRESSION I N  OFFICE, VIOLATION OF ANY 

CANON OF THE COLORADO CODE OF J U D I C I A L  CONDUCT, CONVICTION OF A 

FELONY, OR OTHER GROUNDS AS MAY BE SPECIFIED BY THE GENERAL 

ASSEMBLY, o r  he may be r e t i r e d  f o r  d i s a b i l i t y  i n t e r f e r i n g  w i t h  

the performance o f  h i s  dut ies,  which i s ,  o r  i s  l i k e l y  t o  become, 

o f  a permanent character. The commission on j u d i c i a l  

qaaSifieations D I S C I P L I N E  may, a f t e r  such inves t iga t ion  as the 

commission deems necessary, order a hearing t o  be he ld  before i t  

concerning the removal, or ret i rement,  SUSPENSION WITH OR WITHOUT 



PAY, CENSURE, REPRIMAND, OR DISCIPLINE o f  a j u s t i c e  o r  a  judge, 

o r  t he  commission may i n  i t s  d i s c r e t i o n  request the  supreme c o u r t  

t o  appolnt  t h ree  spec ia l  masters, who s h a l l  be j u s t i c e s  o r  judges 

o f  cou r t s  o f  record,  t o  hear and take evidence i n  any such mat ter  

and t o  r e p o r t  thereon t o  t h e  commission. I f ,  a f t e r  hear ing o r  

a f t e r  cons ider ing  t h e  record  and r e p o r t  o f  t h e  masters, t he  

commission f i n d s  good cause t h e r e f o r  i t  s h a l l  recommend t o  t h e  

supreme c o u r t  t h e  removal, er re t i rement ,  SUSPENSION WITH OR 

WITHOUT PAY, CENSURE, REPRIMAND, OR DISCIPLINE, as t h e  case may 

be, o f  t he  j u s t i c e  o r  judge AND MAY RECOMMEND THAT THE COSTS OF 

ITS INVESTIGATION AND HEARING BE ASSESSED AGAINST SUCH JUSTICE OR 

JUDGE. 

(c) The supreme c o u r t  s h a l l  rev iew the  record  o f  the  

proceedings on t h e  law and f a c t s  and i n  i t s  d i s c r e t i o n  may pe rm i t  

t he  i n t r o d u c t i o n  o f  a d d i t i o n a l  evidence and s h a l l  order  removal, 

o r  re t i rement ,  SUSPENSION WITH OR WITHOUT PAY, CENSURE, 

REPRIMAND, OR DISCIPLINE, as i t  f i n d s  j u s t  and proper, o r  who l l y  

r e j e c t  t h e  recommendation. Upon an order  f o r  re t i rement ,  t h e  

j u s t i c e  o r  judge s h a l l  thereby be r e t i r e d  w i t h  the  same r i g h t s  

and p r i v i l e g e s  as i f  he r e t i r e d  pursuant t o  s ta tu te .  Upon an 

order  f o r  removal, t h e  j u s t i c e  o r  judge s h a l l  thereby be removed 

from o f f i c e  and h i s  sa la ry  s h a l l  cease from the  date  o f  such 

order. On t h e  e n t r y  o f  an order  f o r  re t i remen t  o r  f o r  removal, 

h i s  o f f i c e  s h a l l  be deemed vacant. 

(d) (I)PRIOR TO A FINDING BY THE COMMISSION THAT GROUNDS 

EXIST FOR DISCIPLINARY ACTION AGAINST ANY JUSTICE OR JUDGE, a l l  



papers f i l e d  w i t h  and proceedings before the commission on 

j u d i c i a l  qaa+if ieatfons DISCIPLINE o r  masters appointed by the 

supreme court,  pursuant t o  t h i s  section, sha l l  be con f iden t ia l ,  

and the f i l i n g  o f  papers w i t h  and the g i v i ng  o f  testimony before 

the commiss i o n  o r  the  masters PRIOR TO SUCH FINDING sha l l  be 

p r i v i l eged ;  but  no o ther  pub l i ca t i on  o f  such papers o r  

proceedi ngs sha l l  be p r i v i l e g e d  i n  any ac t ion  f o r  defamation; 

except tha t :  

f i 3  (A) The record f i l e d  by the  commission i n  the supreme 

cour t  continues p r i v i l e g e d  and upon such f i l i n g  loses i t s  

con f iden t ia l  character; and 

f i i 3  (B) A w r i t i n g  which was p r i v i l e g e d  p r i o r  t o  i t s  f i l i n g  

w i t h  the commissSon o r  the masters does no t  lose such p r i v i l e g e  

by such f i l i n g .  

(11) The supreme cour t  sha l l  by r u l e  provide fo r  procedure 

under t h i s  sect ion before the  commission on j u d i c i a l  

qaaSif i tat ians DISCIPLINE, the  masters, and the supreme court .  A 

j u s t i c e  o r  judge who i s  a  member o f  the commission o r  supreme 

cour t  sha l l  not  p a r t i c i p a t e  i n  any proceedings invo lv ing  h i s  own 

removal o r  ret irement. 

(e) Nothing herein contained I N  THIS SECTION sha l l  be 

construed t o  have any e f f e c t  on a r t i c l e  X I 1 1  o f  t h i s  

cons t i tu t ion .  

SECTION 2. . Each e l ec to r  vo t ing  a t  sa id  e l ec t i on  and 

desirous o f  vo t ing  f o r  o r  against sa id  amendment sha l l  cast  h i s  

vote as prov ided by law e i t h e r  "Yes" o r  "No" on the proposi t ion:  



"An asencbnent t o  sect fon 23 (3) o f  a r t i c l e  V I  o f  the cons t i t u t i on  

o f  the s ta te  o f  Colorado, concerning the commission on j u d i c i a l  

qua l i f i ca t i ons . "  

SECTION 3. The votes cast  f o r  the adoption o r  r e j e c t i o n  o f  

sa i d  amendment sha l l  be canvassed and the r e s u l t  determined i n  

the manner provided by law f o r  the canvassing o f  votes f o r  

representat ives i n  Congress, and ifa ma jo r i t y  o f  the e lec tors  

vo t ing  on the question sha l l  have voted "Yes", the sa id  amendment 

sha l l  become a p a r t  o f  the s ta te  cons t i tu t ion .  

B i l l  1 



- - - ---- 

B i l l  2 

A BILL FOR AN ACT 

1 CONCERNING LEGAL REPRESENTATION OF INDIGENT PERSONS AT STATE 

2 EXPENSE. 

B i l l  Summary 

Provides t h a t  a  p rosecut ing  a t to rney  s h a l l  i n d i c a t e  whether 
o r  n o t  he w i l l  seek i n c a r c e r a t i o n  as p a r t  o f  t h e  pena l t y  upon 
c o n v i c t i o n  o f  c e r t a i n  cr imes and t h a t ,  i f  i n c a r c e r a t i o n  i s  n o t  
sought f o r  these cr imes, l e g a l  rep resen ta t i on  need not  be 
prov ided a t  s t a t e  expense nor  s h a l l  t he  defendant be incarcera ted  
iffound g u i l t y  o f  such crimes. 

Be i t  enacted b~ t h e  General Assembly of t h e  S ta te  of Colorado: 

SECTION 1. A r t i c l e  5  o f  t i t l e  16, Colorado Revised Sta tu tes  

1973, 1978 Repl. Vol. ,  i s  amended BY THE ADDITION OF A NEW PART 

t o  read: 

PART 5  


INCARCERATION 


16-5-501. Prosecut ing a t to rney  - i n c a r c e r a t i o n  - 1  egal 

rep resen ta t i on  and suppor t ing  serv ices  a t  s t a t e  expense. Except 

as otherwise prov ided,  a t  t h e  commencement o f  any c r i m i n a l  



1 prosecut ion f o r  a  misdemeanor, p e t t y  offense, o r  municipal code 

2 v i o l a t i o n ,  t h e  prosecut ing a t to rney s h a l l  i n d i c a t e  whether o r  no t  

3 he w i l l  seek inca rce ra t ion  as p a r t  o f  t h e  pena l t y  upon conv ic t i on  

4 o f  a cr ime f o r  which the  defendant has been charged. I f  the  

5 prosecut ing a t to rney  does no t  seek inca rce ra t ion  as p a r t  o f  such 

6 penal ty ,  l e g a l  representa t ion  and support ing serv ices need n o t  be 

7 provided f o r  the  defendant a t  s t a t e  expense, and no such 

8 defendant s h a l l  be incarcera ted i f  found gu i - l t y  o f  the  charges 

9 against  him. 

10 SECTION 2. 18-1-403, Colorado Revised Statutes 1973, 1978 

11 Repl. Vol. ,  i s  amended t o  read: 

12 18-1-403. Legal assistance and support ing services. EXCEPT 

13 AS PROVIDED I N  SECTION 16-5-501, C.R.S. 1973, a l l  i nd igen t  

14 persons who are charged w i t h  o r  he ld  f o r  the  commission o f  a 

15 cr ime are e n t i t l e d  t o  l e g a l  representa t ion  and support ing 

16 serv ices a t  s t a t e  expense, t o  the  ex tent  and i n  the  manner 

17 p r o v i d e d f o r  i n s e c t i o n s 2 1 - 1 - 1 0 3  to21-1-105,  C.R.S. 1973. 

18 SECTION 3. The i n t r o d u c t o r y  p o r t i o n  t o  21-1-103 (2), 

19 Colorado Revised Statutes 1973, 1978 Repl. Vol., i s  amended t o  

20 read: 

21 21-1-103. Representation o f  i nd igen t  persons. (2) EXCEPT 

22 AS PROVIDED IN SECTION 16-5-501, C.R.S. 1973, the  s t a t e  p u b l i c  

23 defender s h a l l  represent  i nd igen t  persons charged i n  any cour t  

24 w i t h  crimes which c o n s t i t u t e  misdemeanors; j uven i les  upon whom a 

25 delinquency p e t i t i o n  i s  f i l e d  o r  who are i n  any way res t ra ined  by 

26 c o u r t  order, process, o r  otherwise; persons he ld  i n  any 



i n s t i t u t i o n  aga ins t  t h e i r  w i l l  by process o r  otherwise f o r  t h e  

t reatment  o f  any disease o r  d i so rde r  o r  conf ined f o r  t h e  

p r o t e c t i o n  o f  t h e  p u b l i c ;  and such persons charged w i t h  munic ipal  

code v i o l a t i o n s  as the  p u b l i c  defender i n  h i s  d i s c r e t i o n  may 

determine, sub jec t  t o  rev iew by the  c o u r t  i f :  

SECTION 4. E f f e c t i v e  date. This  a c t  s h a l l  take e f f e c t  

September 1, 1981. 

SECTION 5. Safety clause. The general assembly hereby 

f i nds ,  determines, and declares t h a t  t h i s  a c t  i s  necessary f o r  

t h e  immediate p rese rva t i on  o f  t h e  p u b l i c  peace, hea l th ,  and 

sa fe ty .  

Bill 2 



- -  - 

B i l l  3 

A BILL FOR AN ACT 

1 CONCERNING THE RECOUPMENT OF ATTORNEY FEES AND COSTS I N  CASES OF 

2 STATE-SUPPLIED OR COURT-APPOINTED COUNSEL. 

B i l l  Summary 

(Note: - summary appl ies t o  t h i s  b i l l  as introduced and -This ----
does no t  necessar i ly  r e f l e c t  any amendments which may be 
subsequently adopted.) 

Provides t h a t  a cour t  may assess at torney fees and costs 
against  a defendant and sha l l  n o t i f y  the c o n t r o l l e r ,  who sha l l  
i n s t i t u t e  proceedings t o  recover such fees and costs. 

- enacted 4 the General Assembly o f  the State o f  Colorado: -Be i t  - ----
SECTION 1. A r t i c l e  1o f  t i t l e  21, Colorado Revised Statutes 

1973, 1978 Rep1 . Vol ., as amended, i s  amended BY THE ADDITION OF 

A NEW SECTION t o  read: 

21-1-106. Recoupment o f  fees and costs. I n  any case when a 

cour t  determines t h a t  a defendant i s  able t o  repay a l l  o r  p a r t  o f  

the expense o f  state-suppl ied o r  court-appointed counsel o r  any 

a n c i l l a r y  expenses'incurred i n  represent ing such defendant, the 

cour t  s h a l l  assess such fees o r  costs against  such defendant and 

s h a l l  n o t i f y  the con t ro l l e r ,  who s h a l l  i n s t i t u t e  proceedings 



pursuant  t o  s e c t i o n  24-30-202.4, C. R. S. 1973, necessary t o  

recover  such fees o r  costs.  

SECTION 2. E f f e c t i v e  date. Th is  a c t  s h a l l  t a k e  e f f e c t  

September 1, 1981. 

SECTION 3. Safe ty  clause.- The general assembly hereby 

f i n d s ,  determines, and dec lares  t h a t  t h i s  a c t  i s  necessary f o r  

t h e  immediate p rese rva t ion  o f  t h e  p u b l i c  peace, hea l th ,  and 

sa fe ty .  



- ---- - 

-- - --- - 

B i l l  4 

A BILL FOR AN ACT 

1 CONCERNING REIMBURSEMENT FOR EXPENSES OTHER THAN ATTORNEY FEES I N  

2 CASES OF COURT-APPOINTED COUNSEL. 

B i l l  Summary 

(Note: Th is  summary app l ies  t o  t h i s  b i l l  as int roduced and 
-does -n o t  necessar i l y  r e f l e c t  any amendments which may -be 
subsequently adopted. ) 

Provides t h a t  an a t to rney  s h a l l  be awarded reimbursement f o r  
expenses reasonably o r  necessar i l y  i ncu r red  i n  those cases where 
t h e  count appoints counsel t o  represent  an ind igen t  person i n  
l i e u  o f  t h e  s t a t e  p u b l i c  defender. 

Be i t  enacted t h e  General Assembly o f  t h e  Sta te  o f  Colorado: 

SECTION 1. 21-1-105, Colorado Revised Sta tu tes  1973, 1978 

Rep1. Vol . , is amended t o  read: 

21-1-105. Appointment o f  o r  c o n t r a c t  w i t h  o the r  a t to rney  i n  

p l a c e  o f  p u b l i c  defender. For cause, t h e  c o u r t  may, on i t s  own 

mot ion o r  upon t h e  a p p l i c a t i o n  o f  the  s t a t e  p u b l i c  defender o r  

t h e  i n d i g e n t  person, appo in t  an a t to rney  o the r  than the s t a t e  

p u b l i c  defender t o  represent  the  i n d i g e n t  person a t  any stage o f  

t h e  proceedings o r  on appeal. The a t to rney  s h a l l  be awarded 

reasonable compensation and reimbursement f o r  expenses REASONABLY 



OR necessar i ly  incurred,  t o  be f i x e d  and pa id  by the cour t  from 

s ta te  funds appropr iated there fo r .  

SECTION 2. E f f e c t i v e  date. This a c t  sha l l  take e f f e c t  

September 1, 1981. 

SECTION 3. Safety clause. The general assembly hereby 

f inds ,  determines, and declares t h a t  t h i s  a c t  i s  necessary f o r  

the immediate preservat ion o f  the  pub l i c  peace, heal th,  and 

safety. 



---- - 
- -  - 

- - - ---- 

B i l l  5 

A BILL FOR AN ACT 

1 CONCERNING PROCEDURES FOR THE CARE AND TREATMENT OF THE MENTALLY 

2 ILL,  AND MAKING AN APPROPRIATION THEREFOR. 

B i  11 Summary 

(Note: -This  summary app l i es  t o  t h i s  b i l l  as in t roduced and 

-does n o t  necessa r i l y  r e f l e c t  any amendments which- may be 
subsequently adopted.) 

Makes procedural changes i n  s t a t u t e s  concerning care and 
t reatment  o f  t h e  menta I l y  ill. Requi r e s  t h e  a t to rney  general o r  
h i s  designee t o  conduct proceedings f o r  c e r t i f i c a t i o n  from a 
s t a t e  i n s t i t u t i o n .  Al lows records t o  be admit ted i n t o  evidence 
i n  mental h e a l t h  hearings. 

Be i t  enacted b~ t he  General Assembly o f  t he  S ta te  o f  Colorado: 

SECTION 1. 27-10-107 (2) and (6), Colorado Revised Sta tu tes  

1973, as amended, a re  amended t o  read: 

27-10-107. C e r t i f i c a t i o n  f o r  shor t - term treatment.  

(2) The n o t i c e  o f  c e r t i f i c a t i o n  must be signed by a pro fess iona l  

person on t h e  s t a f f  o f  t h e  eva lua t i on  f a c i l i t y  who p a r t i c i p a t e d  

i n  t he  eva lua t ion .  The c e r t i f i c a t i o n  s h a l l  be f i l e d  w i t h  the  

c o u r t  w i t h i n  forty-eight-hours--e~e+uding-5aturdays~-5undays;-and 

eourt--ho+idays; FIVE DAYS o f  t h e  date o f  c e r t i f i c a t i o n .  The 



c e r t i f i c a t i o n  s h a l l  be f i l e d  w i t h  the  c o u r t  i n  the  county i n  

which the respondent res ided o r  was p h y s i c a l l y  present 

immediately p r i o r  t o  h i s  being taken i n t o  custody. 
4 

(6) (a) The respondent f o r  short - term treatment o r  h i s  

a t to rney may, a t  any t ime, f i l e  a w r i t t e n  request t h a t  the  

c e r t i f i c a t i o n  f o r  short - term treatment o r  the  treatment be 

reviewed by the  cour t  o r  t h a t  t h e  treatment be on an ou tpa t ien t  

basis.  I f  review i s  requested, the  c o u r t  s h a l l  hear the  matter  

w i t h i n  ten F IFTEEN days, INCLUDING SATURDAYS, SUNDAYS, AND COURT 

HOLIDAYS, a f t e r  the  request, and the  c o u r t  s h a l l  g i ve  no t i ce  t o  

the  respondent and h i s  a t to rney and the  c e r t i f y i n g  and t r e a t i n g  

pro fess iona l  person o f  the  t ime and place thereof .  The hearing 

s h a l l  be he ld  i n  accordance w i t h  sec t ion  27-10 -111 .  A t  t he  

conclusion o f  the  hearing, the  c o u r t  may enter  o r  conf i rm the  

c e r t i f i c a t i o n  f o r  short - term treatment, discharge the  respondent, 

o r  enter  any o ther  appropr iate order. 

(b) ANY CERTIFICATION F I L E D  WITH THE COURT UNDER T H I S  

SECTION MAY CONTAIN A REQUEST THAT A SPECIF IC  LEGAL D I S A B I L I T Y  BE 

IMPOSED OR THAT A SPECIF IC  LEGAL RIGHT BE DEPRIVED. THE COURT 

MAY ORDER THE LEGAL D I S A B I L I T Y  IMPOSED OR THE LEGAL RIGHT 

DEPRIVED I F  I T  OR A JURY HAS DETERMINED THAT THE RESPONDENT I S  

MENTALLY I L L  OR GRAVELY DISABLED AND THAT, BY REASON THEREOF, THE 

PERSON I S  UNABLE TO COMPETENTLY EXERCISE S A I D  LEGAL RIGHT OR 

PERFORM THE FUNCTION AS TO WHICH THE LEGAL D I S A B I L I T Y  I S  SOUGHT 

TO BE IMPOSED. ANY INTERESTED PERSON MAY ASK LEAVE OF COURT TO 

INTERVENE AS A COPETITIONER FOR THE PURPOSE OF SEEKING THE 



IMPOSITION OF A LEGAL DISABILITY OR THE DEPRIVATION OF A LEGAL 

RIGHT. A PROCEEDING INITIATED UNDER THIS PARAGRAPH (b) SHALL BE 

HELD I N  ACCORDANCE WITH PARAGRAPH (a) OF THIS SUBSECTION (6). 

SECTION 2. 27-10-111 (5),  Colorado Revised Sta tu tes  1973, 

i s  amended, and t h e  s a i d  27-10-111, as amended, i s  f u r t h e r  

amended BY THE ADDITION OF A NEW SUBSECTION, t o  read: 

27-10-111. Hearing procedures - j u r i s d i c t i o n .  (4.5) I f  a 

respondent refuses t o  accept medical t reatment ,  t h e  c o u r t  having 

j u r i s d i c t i o n  o f  t he  a c t i o n  under subsect ion (4) o f  t h i s  sec t i on  

o r  t h e  c o u r t  o f  t h e  j u r i s d i c t i o n  i n  which t h e  designated f a c i l i t y  

t r e a t i n g  t h e  respondent i s  l oca ted  has j u r i s d i c t i o n  and venue, 

upon t h e  f i l i n g  o f  a  p e t i t i o n  by a  p ro fess iona l  person t r e a t i n g  

such respondent, t o  en te r  an order  r e q u i r i n g  t h a t  t h e  respondent 

accept such t rea tment  o r ,  i n  t h e  a l t e r n a t i v e ,  t h a t  such t reatment  

be f o r c i b l y  adminis tered t o  him. Upon t h e  f i l i n g  o f  such a  

p e t i t i o n ,  t h e  c o u r t  s h a l l  hear t h e  mat te r  f o r t h w i t h .  

(5) A l l  proceedings s h a l l  be conducted by t h e  d i s t r i c t  

a t t o rney  o f  t h e  county where t h e  proceeding i s  he ld  o r  by a  

q u a l i f i e d  a t t o r n e y  a c t i n g  f o r  t he  d i s t r i c t  a t t o rney  appointed by 

t h e  d i s t r i c t  c o u r t  f o r  t h a t  purpose; except t h a t ,  i n  any county 

o r  i n  any c i t y  and county having a popu la t i on  exceeding one 

hundred thousand persons, t he  proceedings s h a l l  be conducted by 

t h e  county a t to rney  o r  by a  q u a l i f i e d  a t to rney  a c t i n g  f o r  t he  

county a t to rney  appointed by t h e  d i s t r i c t  cou r t .  ALL PROCEEDINGS 

FOR CERTIFICATION FROM A STATE INSTITUTION SHALL BE CONDUCTED BY 

THE ATTORNEY GENERAL OR BY A QUALIFIED ATTORNEY ACTING ON BEHALF 



OF THE ATTORNEY GENERAL. 

SECTION 3. 27-10-120 (1) (e) , Colorado Revised Sta tu tes  

1973, as amended, i s  amended t o  read: 

27-10-120. Records - evidence. (1) (e) To t h e  cour ts ,  as 

necessary t o  t h e  admin i s t ra t i on  o f  t h e  p rov i s ions  o f  t h i s  

a r t i c l e .  SUBJECT TO THE RULES OF EVIDENCE, COMMUNICATIONS BETWEEN 

A PATIENT AND THE TREATING STAFF OF A FACILITY I N  THE PROVIS ION 

OF SERVICES OR APPROPRIATE REFERRALS SHALL BE ADMITTED INTO 

EVIDENCE AND SHALL NOT BE SUBJECT TO THE PROVISIONS OF SECTION 

13-90-107 (1) (d), C.R.S. 1973, FOR PROCEEDINGS BROUGHT UNDER 

THIS ARTICLE. 

SECTION 4. Appropr iat ion.  There i s  hereby appropriated, 

o u t  o f  any moneys i n  t h e  s t a t e  t reasu ry  no t  otherwise 

appropr iated,  f o r  t h e  f i s c a l  year  beginning J u l y  1, 1981, t o  

, t h e  sum o f  d o l l a r s  ($ ),  o r  so much the reo f  

as may be necessary, f o r  t h e  implementation o f  t h i s  ac t .  

SECTION 5. E f f e c t i v e  date. Th is  a c t  s h a l l  take e f f e c t  

September 1, 1981. 

SECTION 6. Safety clause. The general assembly hereby 

f i nds ,  determines, and declares t h a t  t h i s  a c t  i s  necessary f o r  

t h e  immediate preservat ion  o f  t h e  p u b l i c  peace, hea l th ,  and 

safety.  



---- - 
-- 

-- - --- - 

B i l l  6 

A BILL FOR AN ACT 

1 CONCERNING SHORT-TERM CARE AND TREATMENT OF THE MENTALLY ILL. 

B i l l  Summary 

(Note: -This s u v a r y  appl ies t o  t h i s  b i l l  as introduced and 
-does not  necessar i ly  r e f l e c t  any amendments -which may -be 
subsequently adopted. ) 

Provides f o r  a hearing before the cou r t  i n  a l l  cases where a 
menta l ly  ill person i s  c e r t i f i e d  f o r  short- term care and 
treatment. Further provides f o r  one extension o f  such care and 
t reatment and f o r  a hear ing when such extension i s  requested. 

Be i t  enacted 4 the  General Assembly o f  the  State o f  Colorado: 

SECTION 1. The in t roduc to ry  p o r t i o n  t o  27-10-107 (1) and 

27-10-107 (2), (3), (5), and (6), Colorado Revised Statutes 1973, 

as amended, are amended t o  read: 

27-10-107. C e r t i f i c a t i o n  f o r  short-term treatment. (1) I f  

a person detained f o r  seventy-two hours under the prov is ions o f  

sect ion 27-10-105 o r  a respondent under cou r t  order f o r  

eva luat ion pursuant t o  sec t ion  27-10-106 has received an 

eva luat ion,  he may be c e r t i f i e d  f o r  not-more-than-three-months-of 

short- term treatment P R I O R  TO A HEARING HELD PURSUANT TO THIS 

SECTION under the  f o l l ow ing  condi t ions:  



(2) The no t i ce  o f  c e r t i f i c a t i o n  must be signed by a 

pro fess iona l  person on the s t a f f  o f  t he  eva luat ion f a c i l i t y  who 

p a r t i c i p a t e d  i n  t he  evaluation. The c e r t i f i c a t i o n  AND A PETITION 

FOR SHORT-TERM CARE AND TREATMENT OF THE RESPONDENT sha l l  be 

f i l e d  w i t h  the cou r t  w i t h i n  forty-eight--hours;--exe+uding 

Saturdays;-Sundays;-and-eaart-ho++days; FIVE DAYS o f  the  date o f  

c e r t i f i c a t i o n .  The c e r t i f i c a t i o n  AND PETITION sha l l  be f i l e d  

w i t h  the  cou r t  i n  t he  county i n  which t he  respondent resided o r  

was phys i ca l l y  present immediately p r i o r  t o  h i s  being taken i n t o  

custody. 

(3) Wi th in  twenty- four hours o f  c e r t i f i c a t i o n ,  copies o f  

t he  c e r t i f i c a t i o n  AND PETITION s h a l l  be personal ly  de l i ve red  t o  

the  respondent and mailed t o  the  department, and a copy sha l l  be 

kept  by the  eva luat ion f a c i  1 i t y  as p a r t  o f  the person's record. 

The respondent sha l l  a l so  be asked t o  designate one other  person 

whom he wishes informed regarding c e r t i f i c a t i o n .  If he i s  

incapable o f  making such a designat ion a t  the  t ime t he  

c e r t i f i c a t i o n  i s  del ivered,  he sha l l  be asked t o  designate such 

person as soon as he i s  capable. 3n-addition-to-the-copy-of--the 

cert+f+cation;--the--rcspandent--shaSS--be-given-a-wr+tten-notice 

that-a-hearing-upon-his-eertificatian--for--short-term--treatment 

may--be--had--before--the--taart--or--a-jury-upon-wr+tten-request 

direeted-to-the-tourt-pursuant-to-subscttion-~6j-of-this--section 

WITHIN TEN DAYS AFTER RECEIPT OF THE PETITION, THE RESPONDENT OR 

HIS ATTORNEY MAY REQUEST A JURY TRIAL BY FILING A REQUEST 

THEREFOR WITH THE COURT. 



(5) Whenever a c e r t i f i c a t i o n  AND PETITION i s  f i l e d  w i t h  the 

cour t ,  t he  cour t ,  i f  i t  has no t  already done so under sect ion 

27-10-106 ( lo ) ,  sha l l  forthwith appoint  an a t torney t o  represent 

the  respondent. The-toart-shaSS-determine-whether-the-respondent 

is--abSe-to-afford-an-attorney~---3f-the-respondent-eannot-afford 

coanse+;-the-coart-sha~+-appaint-cither-eoanse+--from--the--+ega+ 

services--program--operating--in--that-- jurisdict4on--or--private 

eoanseS-to-represent-the-respondcntr The at torney representing 

the respondent sha l l  be provided w i t h  a copy o f  t he  c e r t i f i c a t i o n  

AND PETITION immediately upon h i s  appointment. Waiver--of 

coanse+-mast-be-knowingSg-and-inte+Sigent+y-made-in--writing--and 

fi~ed--with-the-coart-by-the-respondcntr--3n-the-event-that-a THE 

RESPONDENT MAY WAIVE COUNSEL I F  THE COURT I S  SATISFIED THAT THE 

RESPONDENT UNDERSTANDS HIS ACT AND ITS POSSIBLE CONSEQUENCES. I F  

A respondent who i s  able t o  afford-an-attorney PAY COUNSEL f a i l s  

t o  pay--the--appointed--coanse+ DO SO, such counsel, upon 

app l i ca t i on  t o  the  cou r t  and a f t e r  appropr iate no t i ce  and 

hearing, may ob ta in  a judgment f o r  reasonable a t torney fees 

agai n s t  t he  respondent or AND ANY OTHER person making-request-for 

saeh--eounseS--or--bath-the-respandcnt-and-sah-peson LIABLE FOR 

ATTORNEY FEES. 

(6) The-respondent-for-short-term-treatment-or-his-attorney 

may-at-any-time-fi+e-a-written-rcgacst-that-the-certifieation-for 

short-term-treatment-or-the-treatment-be-reviewed-by-the-eoart-or 

that-the-treatment-bc-an--an--oatpaticnt--basis~---3f--review--~s 

requested; The cou r t  sha l l  hear the matter  w i t h i n  ten FIFTEEN 



days a f t e r  the request F I L I N G  OF THE PETITION,  and the court 

sha l l  give notice t o  the respondent and h i s  attorney and the 

c e r t i f y i n g  and t r e a t i n g  professional person o f  the  time and place 

thereof.  The-hearing-shaSS-be-heSd-in--accardance--with--section 

27-38-333:--At-the-eoncSusion-of-thc-h--enter 

or--c~n+im-the-certificatian-far-shart-term-treatment;-discharge 


the-respandent;-ar-enter-any-other-apprapate-order THE COURT OR 

JURY SHALL DETERMINE WHETHER THE CONDITIONS OF SUBSECTION (1) OF 

T H I S  SECTION ARE MET AND WHETHER THE RESPONDENT I S  MENTALLY I L L  

AND, AS A RESULT, A DANGER TO OTHERS OR TO HIMSELF OR GRAVELY 

DISABLED.. THE COURT SHALL THEREUPON ISSUE AN ORDER OF SHORT-TERM 

CARE AND TREATMENT FOR A TERM NOT TO EXCEED THREE MONTHS, OR I T  

SHALL DISCHARGE THE RESPONDENT FOR WHOM SHORT-TERM CARE AND 

TREATMENT WAS SOUGHT, OR I T  SHALL ENTER ANY OTHER APPROPRIATE 

ORDER. AN ORDER FOR SHORT-TERM CARE AND TREATMENT SHALL GRANT 

CUSTODY OF SUCH RESPONDENT TO THE DEPARTMENT FOR PLACEMENT WITH 

AN AGENCY OR F A C I L I T Y  DESIGNATED BY THE EXECUTIVE DIRECTOR TO 

PROVIDE SHORT-TERM CARE AND TREATMENT. WHEN A PETIT ION CONTAINS 

A REQUEST THAT A SPECIF IC  LEGAL D I S A B I L I T Y  BE IMPOSED OR THAT A 

SPECIF IC  LEGAL RIGHT BE DEPRIVED, THE COURT MAY ORDER THE 

D I S A B I L I T Y  IMPOSED OR THE RIGHT DEPRIVED I F  I T  OR A JURY HAS 

DETERMINED THAT THE RESPONDENT I S  MENTALLY I L L  OR GRAVELY 

DISABLED AND THAT, BY REASON THEREOF, THE PERSON I S  UNABLE TO 

COMPETENTLY EXERCISE SAID RIGHT OR PERFORM THE FUNCTION AS TO 

WHICH THE D I S A B I L I T Y  I S  SOUGHT TO BE IMPOSED. ANY INTERESTED 

PERSON MAY ASK LEAVE OF COURT TO INTERVENE AS TO A COPETITIONER 



FOR THE PURPOSE OF SEEKING THE IMPOSITION OF A LEGAL DISABILITY 

OR THE DEPRIVATION OF A LEGAL RIGHT. 

SECTION 2. E f f e c t i v e  date. This a c t  sha l l  take e f f e c t  

September 1, 1981. 

SECTION 3. Safety clause. The general assembly hereby 

f inds ,  determines, and declares t h a t  t h i s  a c t  i s  necessary f o r  

the  immediate preservat ion o f  the  p u b l i c  peace, heal th,  and 

safety.  



-- - --- - 

B i l l  7 

1 

2 

3 

A BILL FOR AN ACT 

CONCERNING THE CONDITIONAL RELEASE OF MENTALLY 

COMMITTED UNDER CIVIL PROCEEDINGS, AND 

APPROPRIATION THEREFOR. 

I L L  PERSONS 

MAKING AN 

B i l l  Summary 

-t o  -t h i s  -b i l l  -as int roduced -and(Note: a,+!-Th is  summary l i e s  
does 
 not n 7 s a r i ; y  r e  e c t  amendments -which 
subsequently ado ted. 

Es tab l ishes procedures under which a menta l ly  ill person 
under c i v i l  commitment may be c o n d i t i o n a l l y  released. Provides 
f o r  t he  revocat ion  o f  such re lease f o r  v i o l a t i o n  o f  any c o n d i t i o n  
thereof .  

Be it enacted 4 t h e  General Assembly o f  t he  Sta te  o f  Colorado: 

SECTION 1. A r t i c l e  10 o f  t i t l e  27, Colorado Revised 

Sta tu tes  1973, as amended, i s  amended BY THE ADDITION OF A NEW 

SECTION t o  read: 

27-10-110.5. Cond i t iona l  release. (1) The c h i e f  o f f i c e r  

o f  t h e  i n s t i t u t i o n  who i s  I n  charge o f  treatment o f  any 

respondent under c e r t i f i c a t i o n  f o r  shor t - term t reatment  pursuant 

t o  sec t i on  27-10-107, under an extended c e r t i f i c a t i o n  pursuant t o  

sec t i on  27-10-108, o r  under an order  f o r  long-term care and 



treatment o r  any extension thereof  pursuant t o  sect ion 27-10-109 

may, a t  any t ime, release the pa t ien t ,  subject  t o  such terms and 

condi t ions as the ch ie f  o f f i c e r  may deem appropriate. 

(2) (a) Unless revoked as provided i n  subsection (3) o f  

t h i s  section, the durat ion o f  any order o f  the c h i e f  o f f i c e r  o f  

the i n s t i t u t i o n  prov id ing f o r  the condi t iona l  release o f  the 

respondent sha l l  coincide w i t h  the per iod  o f  the o r i g i n a l  

c e r t i f i c a t i o n  f o r  short-term treatment, extended c e r t i f i c a t i o n ,  

o r  order for  long-term care and treatment o r  any extension 

thereof ,  and such order o f  condi t iona l  release may be extended i n  

any proceeding t o  extend sa id  o r i g i n a l  c e r t i f i c a t i o n ,  extended 

c e r t i f i c a t i o n ,  o r  order, as provided i n  t h i s  a r t i c l e .  

(b) I f  such order o f  condi t iona l  release i s  revoked as 

provided i n  subsection (3) o f  t h i s  sect ion,  the respondent sha l l  

remain subject  t o  the o r i g i n a l  c e r t i f i c a t i o n ,  extended 

c e r t i f i c a t i o n ,  o r  order. 

(3) (a) Upon an a f f i d a v i t  f i l e d  w i t h  the cour t  which 

re la tes  s u f f i c i e n t  f ac t s  t o  es tab l i sh  t h a t  a respondent under 

condi t iona l  release as provided i n  t h i s  sect ion appears t o  be i n  

v i o l a t i o n  o f  one o r  more condi t ions o f  such release, the cour t  

may order the person described i n  the a f f i d a v i t  t o  be taken i n t o  

custody and placed i n  a seventy-two-hour treatment f a c i l i t y  

designated o r  approved by the executive d i r e c t o r  pursuant t o  t h i s  

a r t i c l e .  

(b) The executive d i r ec to r  sha l l  f o r t hw i t h  cause t o  be 

f i l e d  w i t h  the cour t  a  p e t i t i o n  f o r  the revocation o f  the 



respondent' s  condi t onal re lease,  which s h a l l  s e t  f o r t h  the  name 

o f  t h e  respondent, t h e  c o n d i t i o n  o f  r elease a l l eged  t o  have been 

v i o l a t e d ,  and t h e  substance o f  t h e  evidence sus ta in ing  the  

a l l e g a t i o n  o f  v i o  a t i on .  A t  any t ime a f t e r  t he  f i l i n g  o f  a  

p e t i t i o n ,  t h e  execut ive d i r e c t o r  may cause t h e  revocat ion  

proceedings t o  be dismissed by g i v i n g  w r i t t e n  n o t i f i c a t i o n  o f  h i s  

dec i s ion  f o r  such d ismissal  t o  t h e  cou r t .  A t  any e v i d e n t i a r y  

hear ing  concerning t h e  p e t i t i o n ,  t h e  execut ive  d i r e c t o r  o r  h i s  

rep resen ta t i ve  s h a l l  be i n  attendance and present  t h e  evidence 

aga ins t  t he  defendant. P r i o r  t o  any appearance o f  t h e  respondent 

be fore  t h e  c o u r t ,  he s h a l l  be g iven a  copy o f  t h e  p e t i t i o n  f o r  

revoca t i on  o f  release. 

(c) W i t h i n  seventy-two hours a f t e r  t he  respondent i s  taken 

i n t o  custody, exc lud ing  Saturdays, Sundays, and c o u r t  hol idays,  

he s h a l l  be brought  be fore  t h e  c o u r t  f o r  a  p r e l i m i n a r y  hear ing t o  

determine i f  probable cause e x i s t s  t o  b e l i e v e  t h a t  a  c o n d i t i o n  o f  

re lease has been v i o l a t e d  by t h e  respondent as a l l eged  i n  t h e  

p e t i t i o n .  The hear ing  may be cont inued by t h e  c o u r t  upon good 

cause. I f  t h e  c o u r t  f i n d s  t h a t  probable cause does no t  e x i s t ,  i t  

s h a l l  d ismiss t h e  p e t i t i o n  and r e i n s t a t e  i t s  o r i g i n a l  o rder  o f  

c o n d i t i o n a l  re lease.  I f  t h e  c o u r t  f i n d s  t h a t  probable cause does 

e x i s t ,  i t  s h a l l  t empora r i l y  revoke the  respondent 's c o n d i t i o n a l  

re lease and advise t h e  respondent o f  h i s  r i g h t  t o  request  a  f i n a l  

hear ing  as prov ided i n  paragraph (d) o f  t h i s  subsect ion (3). The 

c o u r t  a l s o  may order  t h e  respondent t r a n s f e r r e d  t o  any 

appropr ia te  f a c i l i t y .  



(d) Wi th in  f i v e  days a f t e r  the cour t  enters any order 

temporar i ly  revoking the respondent's condi t iona l  release, the 

respondent may request a f i n a l  hearing on the a l lega t ions  o f  the 

p e t i t i o n .  I f  the respondent does no t  request a f i n a l  hearing 

w i t h i n  sa id  f i v e  days, t he  temporary revocat ion o f  the 

respondent's condi t iona l  release sha l l  become f i n a l .  I f  the 

respondent t ime ly  f i l e s  a request f o r  a f i n a l  hearing, such 

hearing sha l l  be he ld  as soon as the cour t  sees f i t .  Any 

evidence having probat ive value sha l l  be admissible, but  the 

respondent sha l l  be permit ted t o  o f f e r  testimony and t o  c a l l ,  

confront ,  and cross-examine witnesses. I f  the cour t  f i nds  by a 

preponderance o f  the evidence t h a t  the  respondent has v i  01 ated 

one o r  more condi t ions o f  h i s  release, it sha l l  enter  a f i n a l  

order revoking the  respondent's condi t iona l  release. I f  the 

cour t  does no t  f i n d  such v i o l a t i o n  by a preponderance o f  the 

evidence, i t  sha l l  dismiss the p e t i t i o n  and re i ns ta te  i t s  

o r i g i n a l  order o f  condi t iona l  release. 

(4) The department sha l l  promulgate ru les  and regulat ions 

assuring the per iod ic  moni tor ing and treatment o f  respondents on 

condi t iona l  release and assuring the e f f i c i e n t  enforcement o f  the 

terms and condi t ions o f  such release. 

SECTION 2. Appropriat ion. There i s  hereby appropriated, 

out  of any moneys i n  the s ta te  t reasury not  otherwise 

appropriated, t o  , f o r  the f i s c a l  year beginning Ju ly  1, 

1981, the sum o f  do1 l a r s  ($ ), o r  so much there o f  

as may be necessary, f o r  the implementation o f  t h i s  act.  
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SECTION 3. E f f e c t i v e  date.  This a c t  sha l l  take e f f e c t  

September 1, 1981. 

SECTION 4. Safety clause. The general assembly hereby 

f inds ,  determines, and declares t h a t  t h i s  a c t  i s  necessary f o r  

the  immediate preservat ion o f  the publ ic  peace, hea l th ,  and 

safety.  

Bill 7 



-- - --- - 

Bill 8 

A BILL FOR AN ACT 

1 CONCERNING PROCEDURES I N  THE CRIMINAL INSANITY STATUTES. 

B i l l  Summary 

(Note: -summar a l i e s  - t h i s  b i l l  as -This --Y .A+ t o  --- Introduced and 
does no t  necessarl r e f  e c t  any amendments which may & 
* e q u a l  radopted,)y 

Provides t ha t ,  unless t he  cou r t  f o r  good cause shown 
permits,  a defendant i s  no t  e n t i t l e d  t o  a re lease hearing f o r  a t  
l e a s t  one year subsequent t o  the i n i t i a l  re lease hearing. 

Be i t  enacted & the  General Assembly o f  the  State o f  Colorado: 

SECTION 1. 16-8-115 (I),Colorado Revised Statutes 1973, 

1978 Repl. Vol., i s  amended t o  read: 

16-8-115. Release from commitment a f t e r  v e r d i c t  o f  no t  

g u i l t y  by reason o f  i nsan i t y .  (1) The cour t  may order a release 

hear ing a t  any t ime on i t s  own motion, on motion o f  the  

prosecut ing at torney,  o r  on motion o f  t he  defendant. The cou r t  

s h a l l  order a re lease hear ing upon the  contested r e p o r t  o f  the 

c h i e f  o f f i c e r  of the i n s t i t u t i o n  i n  which t he  defendant i s  

committed, as provided i n  sec t ion  16-8-116, o r  upon motion o f  the 

defendant made a f t e r  one hundred e i gh t y  days f a l l ow ing  the  date 
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o f  t he  commitment order. THEREAFTER, UNLESS THE COURT FOR GOOD 

CAUSE SHOWN PERMITS, THE DEFENDANT I S  NOT ENTITLED TO REQUEST A 

HEARING WITHIN ONE YEAR SUBSEQUENT TO A PREVIOUS HEARING. 

SECTION 2. E f f e c t i v e  date - a p p l i c a b i l i t y .  Th is  a c t  s h a l l  

take e f f e c t  September 1, 1981, and s h a l l  apply t o  any motion f o r  

a re lease hear ing made on o r  a f t e r  sa id  date. 

SECTION 3. Safety clause. The general assembly hereby 

f inds ,  determines, and declares t h a t  t h i s  a c t  i s  necessary fo r  

t he  immediate preservat ion o f  t he  p u b l i c  peace, health, and 

safe ty .  



---- - 
- -  - 

- - - ---- 

B i l l  9 

A BILL FOR AN ACT 

1 CONCERNING CONDITIONAL RELEASE FROM CONFINEMENT AFTER A VERDICT 

2 OF NOT GUILTY BY REASON OF INSANITY. 

B i l l  Summary 

(Note: -This  summary app l i es  t o  t h i s  b i l l  as in t roduced and 
does no t  necessa r i l y  r e f l e c t  any amendments which may be 
subsequently adopted. ) 

Where a c r i m i n a l  defendant has been found n o t  g u i l t y  by 
reason o f  i n s a n i t y ,  committed t o  t h e  custody o f  t he  department o f  
i n s t i t u t i o n s ,  and granted c o n d i t i o n a l  re lease as p rov ided by law, 
t h e  b i l l  es tab l i shes  procedures t o  revoke such re lease when the  
defendant has v i o l a t e d  one o r  more cond i t i ons  thereo f .  

Be i t  enacted b~ t h e  General Assembly o f  t h e  S ta te  o f  Colorado: 

SECTION 1. A r t i c l e  8 o f  t i t l e  16, Colorado Revised Sta tu tes  

1973, 1978 Repl. Vol . ,  as amended, i s  amended BY THE ADDITION OF 

A NEW SECTION t o  read: 

16-8-115.5. Revocat ion o f  c o n d i t i o n a l  re1  ease from 

commitment. (1) Whenever t h e  execut ive  d i  r e c t o r  o f  t h e  

department o f  i n s t i t u t i o n s  has reason t o  b e l i e v e  t h a t  any 

defendant g ran ted  c o n d i t i o n a l  r elease as p rov ided i n  sec t i on  

16-8-115 (3) has v i o l a t e d  one o r  more cond i t i ons  o f  such re lease,  

-39-



t h e  execut ive d i r e c t o r  s h a l l  apply f o r t h w i t h  t o  t h e  committ ing 

c o u r t  f o r  an order  d i r e c t e d  t o  t h e  s h e r i f f  o f  any county where 

the  defendant may be found, commanding him t o  take a l l  necessary 

l ega l  a c t i o n  t o  take custody o f  t he  defendant and d e l i v e r  him 

immediately t o  any seventy-two-hour t reatment  f a c i l i t y  designated 

o r  approved by the  execut ive d i r e c t o r  pursuant t o  a r t i c l e  10 o f  

t i t l e  27, C.R.S.  1973. 

(2) The execut ive d i r e c t o r  o f  t h e  department o f  

i n s t i t u t i o n s  s h a l l  f o r t h w i t h  cause t o  be f i l e d  i n  the  committ ing 

c o u r t  a p e t i t i o n  f o r  t he  revocat ion  o f  t h e  defendant 's 

cond i t i ona l  re lease,  which s h a l l  s e t  f o r t h  t h e  name o f  t he  

defendant, t h e  cond i t i on  o f  re lease a l l eged  t o  have been 

v io la ted ,  and the  substance o f  t h e  evidence sus ta in ing  the  

a l l e g a t i o n  o f  v i o l a t i o n .  A t  any t ime a f t e r  t h e  f i l i n g  o f  a 

p e t i t i o n ,  t he  execut ive d i r e c t o r  may cause t h e  revocat ion  

proceedings t o  be dismissed by g i v i n g  w r i t t e n  n o t i f i c a t i o n  o f  h i s  

dec i s ion  f o r  such d ismissal  t o  t h e  cou r t .  A t  any ev iden t ia ry  

hear ing concerning t h e  p e t i t i o n ,  t h e  execut ive d i r e c t o r  o r  h i s  

representa t ive  s h a l l  be i n  attendance and present  t h e  evidence 

against  t h e  defendant. P r i o r  t o  any appearance o f  t h e  defendant 

be fore  t h e  cour t ,  he s h a l l  be g iven a copy o f  t h e  p e t i t i o n  f o r  

revocat ion  o f  release. 

(3) W i th in  seventy-two hours a f t e r  t he  defendant i s  taken 

i n t o  custody as provided i n  subsect ion (1) o f  t h i s  sect ion,  

excluding Saturdays, Sundays, and c o u r t  hol idays,  he s h a l l  be 

brought be fore  t h e  c o u r t  f o r  a p re l im ina ry  hear ing t o  determine 



if probable cause e x i s t s  t o  b e l i e v e  t h a t  a  c o n d i t i o n  o f  re lease 

has been v i o l a t e d  by t h e  defendant as a l l e g e d  i n  t h e  p e t i t i o n .  

The hear ing  may be cont inued by the  c o u r t  upon good cause. I f  

t h e  c o u r t  f i n d s  t h a t  probable cause does n o t  e x i s t ,  i t  s h a l l  

d ismiss t h e  p e t i t i o n  and r e i n s t a t e  i t s  o r i g i n a l  o rder  o f  

c o n d i t i o n a l  re lease.  I f  the  c o u r t  f i n d s  t h a t  probable cause 

e x i s t s ,  i t  s h a l l  t empora r i l y  revoke the  defendant 's  c o n d i t i o n a l  

re lease and recommit t he  defendant t o  t he  department o f  

i n s t i t u t i o n s .  

(4) W i t h i n  t h i r t y  days a f t e r  a p r e l i m i n a r y  hear ing  

r e s u l t i n g  i n  t h e  temporary revoca t i on  o f  t h e  defendant 's  

c o n d i t i o n a l  re lease,  t h e  c o u r t  s h a l l  h o l d  a  f i n a l  hear ing  on t h e  

p e t i t i o n  f o r  revoca t i on  o f  c o n d i t i o n a l  re lease.  A t  such hear ing,  

any evidence having p r o b a t i v e  va lue s h a l l  be admiss ib le,  b u t  t h e  

defendant s h a l l  be pe rm i t t ed  t o  o f f e r  test imony and t o  c a l l ,  

con f ron t ,  and cross-examine witnesses. I f  the  c o u r t  f i n d s  by a 

preponderance o f  t h e  evidence t h a t  t h e  defendant has v i o l a t e d  one 

o r  more cond i t i ons  o f  h i s  re lease,  i t  s h a l l  en te r  a  f i n a l  o rder  

revok ing  t h e  defendant 's  c o n d i t i o n a l  re lease and recommit t ing the  

defendant t o  t h e  department o f  i n s t i t u t i o n s .  A t  any t ime 

t h e r e a f t e r ,  t h e  defendant may be a f f o r d e d  a  re lease hear ing  as 

p rov ided i n  s e c t i o n  16-8-115. I f  the  c o u r t  does n o t  f i n d  by a 

preponderance o f  t h e  evidence t h a t  t h e  defendant has v i o l a t e d  one 

o r  more cond i t i ons  o f  h i s  re lease,  i t s h a l l  d ismiss t h e  p e t i t i o n  

and r e i n s t a t e  i t s  o r i g i n a l  o rder  o f  c o n d i t i o n a l  release. 

SECTION 2. 16-8-115 (3), Colorado Revised Sta tu tes  1973, 



1978 Rep1 . Vol . , i s  amended t o  read: 

16-8-115. Release from commitment a f t e r  v e r d i c t  o f  n o t  

g u i  1 ty  by reason o f  i n s a n i t y .  (3) I f  t h e  c o u r t  o r  j u r y  f i n d s  

the  defendant e l i g i b l e  f o r  re lease,  t he  c o u r t  may impose such 

terms and cond i t i ons  as t h e  c o u r t  determines a re  i n  t h e  bes t  

i n t e r e s t s  o f  t h e  defendant and t h e  community, and the  j u r y  s h a l l  

be so i ns t ruc ted .  I f  t h e  c o u r t  o r  j u r y  f i n d s  the  defendant 

i n e l i g i b l e  f o r  re lease,  t he  c o u r t  s h a l l  recommit t he  defendant. 

ANY TERMS AND CONDITIONS IMPOSED BY THE COURT ON THE DEFENDANT'S 

RELEASE SHALL EXPIRE FIVE YEARS FROM IMPOSITION UNLESS THE COURT 

SOONER HOLDS A RELEASE HEARING AS PROVIDED I N  THIS SECTION. 

SECTION 3. E f f e c t i v e  date - a p p l i c a b i l i t y .  This  a c t  s h a l l  

take  e f f e c t  September 1, 1981, and s h a l l  apply t o  revocat ion  

proceedings commenced on o r  a f t e r  s a i d  date. 

SECTION 4. Safety clause. The general assembly hereby 

f i n d s ,  determines, and declares t h a t  t h i s  a c t  i s  necessary f o r  

t he  immediate p rese rva t i on  o f  t he  p u b l i c  peace, hea l th ,  and 

sa fe ty .  



---- - 

-- - --- - 

A BILL FOR AN ACT 

CONCERNING PUBLICATIONS RELATING TO RULES AND REGULATIONS OF 

AGENCIES OF THE EXECUTIVE BRANCH. 

B i l l  Summary 

any amendments which may -be 

Provides t h a t  t he  general assembly s h a l l  p rov ide  a code o f  
Colorado regu la t i ons  and a Colorado r e g i s t e r  f o r  p r i n c i p a l  
departments, t he  o f f i c e s  o f  governor and l i e u t e n a n t  governor, 
l e g i s l a t i v e  agencies, and each county i n  t he  s t a t e  and requ i res  
funding t o  be prov ided f o r  maintenance o f  these pub l i ca t i ons .  
Fur ther  prov ides t h a t  such code and r e g i s t e r  s h a l l  be the  so le  
o f f i c i a l  p u b l i c a t i o n s  f o r  r u l e s  and regu la t i ons  o f  agencies o f  
t he  execut ive  branch. Repeals i ncons i s ten t  p rov i s ions .  

v 

Be i t  enacted & the  General Assembly o f  t he  Sta te  o f  Colorado: 

SECTION 1. 24-4-103 (9) and (11) (a), Colorado Revised 

Sta tu tes  1973, as amended, a re  amended, and the  s a i d  24-4-103 

(11) i s  f u r t h e r  amended BY THE ADDITION OF A NEW PARAGRAPH, t o  

read: 

24-4-103. Rul e-making - procedure. (9) Each agency s h a l l  

make a v a i l a b l e  t o  the  pub1i c  and s h a l l  d e l i v e r  t o  anyone 

request ing  i t  a copy o f  any r ul e  o f  the  agency then i n  e f f e c t  o r  



o f  any no t i ce  o f  proposed rule-making proceeding i n  which ac t ion  

has no t  been completed. Upon request, such copy s h a l l  be 

c e r t i f i e d .  The agency may make a reasonable charge f o r  supply ing 

any such copy. SUCH COPY SHALL BE I N  THE SAME FORMAT AS THE RULE 

APPEARS I N  THE CODE OF COLORADO REGULATIONS OR THE COLORADO 

REGISTER ESTABLISHED PURSUANT TO SUBSECTION (11) OF THIS SECTION. 

(11) (a) There i s  hereby estab l ished t he  code o f  Colorado 

regu la t ions f o r  t he  p u b l i c a t i o n  o f  r u l es  and regu la t ions o f  

agencies o f  the  executive branch and the  Colorado r e g i s t e r  f o r  

t he  pub l i ca t i on  o f  not ices o f  rule-making, proposed ru les ,  

a t torney general 's  opinions RELATING TO SUCH RULES AND 

REGULATIONS, and adopted ru les .  THE CODE OF COLORADO REGULATIONS 

AND THE COLORADO REGISTER SHALL BE THE SOLE OFFICIAL PUBLICATIONS 

FOR SUCH RULES AND REGULATIONS, NOTICES OF RULE-MAKING, AND 

ATTORNEY GENERAL'S OPINIONS, SHALL CONTAIN, WHERE APPLICABLE, 

REFERENCES TO COURT OPINIONS AND RECOMMENDATIONS OF THE LEGAL 

SERVICES COMMITTEE OF THE GENERAL ASSEMBLY WHICH RELATE TO OR 

AFFECT SUCH RULES AND REGULATIONS, AND MAY CONTAIN OTHER ITEMS 

WHICH, IN THE OPINION OF THE EDITOR, ARE RELEVANT TO SUCH RULES 

AND REGULATIONS. 

(k) The general assembly sha l l  provide f o r  a t  l e a s t  one 

code o f  Colorado regu la t ions and one Colorado r e g i s t e r  f o r  each 

of t he  p r i n c i p a l  departments, the  o f f i c e s  o f  the  governor and 

l i eu tenan t  governor, appropr iate l e g i s l a t i v e  agencies, and the 

board o f  county commissioners o f  each county o f  the  s ta te  and 

s h a l l  make annual appropr iat ions necessary t o  accomplish the 
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purposes of this  paragraph (k). 

SECTION 2. Repeal. 24-4-103 (11) (j), Colorado Revised 

Statutes 1973, as amended, i s  repealed. 

SECTION 3. Safety clause. The general assembly hereby 

finds, determines, and declares that th is  act i s  necessary for 

the immediate preservation of the public peace, health, and 

safety. 
r 



---- - 

B i l l  11 

A BILL FOR AN ACT 

1 MAKING A SUPPLEMENTAL APPROPRIATION TO THE DEPARTMENT OF 

2 ADMINISTRATION FOR ALLOCATION TO THE DIVISION OF PURCHASING. 

B i l l  Summary 

any amendments which may -be 

Makes a supplemental appropr ia t ion  t o  the  d i v i s i o n  o f  
purchasing f o r  county a c q u i s i t i o n  o f  the  Code o f  Colorado 
Regulations. 

3 -Be -it enacted 4 -the General Assembly o f  the  Sta te  of Colorado: 


4 SECTION 1. Par t  I(8) and the  a f f ec ted  t o t a l s  o f  p a r t  I o f  


5 sec t ion  2 o f  chapter 1, Session Laws o f  Colorado 1980, are  


6 amended t o  read: 


7 Sect ion 2. Appropr iat ion.  






1 SECTION 2. Safety clause. The general assembly hereby 

2 f inds,  determines, and declares t h a t  t h i s  ac t  i s  necessary f o r  

3 the immediate preservation o f  the publ ic peace, health,  and 

4 safety.  

B i l l  11 



COMMISSION ON JUDICIAL QUALIFICATIONS 

Background 

Creat ion o f  Commission on J u d i c i a l  Q u a l i f i c a t i o n s  

I n  1966, a proposal t o  replace the  p a r t i s a n  e l e c t i o n  o f  jus-
t i c e s  and judges w i t h  a j u d i c i a l  m e r i t  se lec t ion  system was i n i t i a t e d  
by p e t i t i o n  and an amendment t o  the  s t a t e  Cons t i t u t i on  was submitted 
t o  the  voters as Amendment No. 3 a t  the  general e lec t ion .  This pro- 
posed amendment was approved by the  voters and became e f f e c t i v e  Janu-
a ry  17, 1967. The j u d i c i a l  m e r i t  se lec t ion  system t h a t  was thus 
es tab l ished i s  s e t  f o r t h  i n  A r t i c l e  V I ,  Sections 20-25 o f  the  Colorado 
Cons t i t u t i on  and contains th ree primary elements: (1) establ ishment 
o f  nominating commissions t o  supply a 1 i s t  o f  names o f  the  bes t  qua l i -  
f i e d  candidates f o r  a j u d i c i a l  o f f i c e  t o  the  governor f o r  h i s  appoint- 
ment o f  one o f  the  candidates; (2) a p r o v i s i o n  t h a t  j u s t i c e s  and 
judges declare whether they des i re  t o  run  f o r  another term a t  the  gen- 
e r a l  e l e c t i o n  w l t h  the  e l e c t o r a t e  deciding, by i n d l c a t i  ng e i t h e r  "Yesn 
o r  "NoN, whether the  j u s t i c e  o r  judge should be re ta ined  i n  o f f i c e ;  
and (3) c r e a t i o n  o f  a commission on j u d i c i a l  q u a l i f i c a t i o n s  f o r  the  
purpose o f  i n v e s t i g a t i n g  j u d i c i a l  misconduct and recommending appro-
p r i a t e  d i s c i p l i n e  t o  the  Colorado Supreme Court. The study conducted 
by t h e  i n t e r i m  Committee on J u d i c i a r y  focuses on the  l a s t  element o f  
t h e  j u d i c i a l  m e r i t  se lec t ion  system: the  J u d i c i a l  Q u a l i f i c a t i o n s  Com- 
mission. 

Commission Composition and Procedures 

Composition. The J u d i c i a l  Qua1 i f i c a t i o n  Commission cons is ts  o f  
th ree  d ? s t r i c t  c o u r t  judges and two county c o u r t  judges who are  se-
l e c t e d  by the  Colorado Supreme Court f o r  terms o f  fou r  years, two law- 
yers  who are se lec ted by m a j o r i t y  a c t i o n  o f  the  governor, the  c h i e f  
j u s t i c e ,  and the a t to rney general ( they must have p r a c t i c e d  law i n  
Colorado f o r  t e n  years and are a l s o  appointed f o r  four-year terms) and 
two members, appointed by t h e  Governor f o r  a four-year term, who are 
c i t i z e n s  o f  t h e  State o f  Colorado and who are ne i the r  j us t i ces ,  
judges, nor at torneys.  

Commission members serv ing as o f  the  date o f  t h i s  r e p o r t  are: 
John A. Love, Chairman, Oenver; Blanche T. Cowperthwaite, 
Vice-Chai rperson, Denver; James Go1 den, Secretary, Grand Junct ion; 
Thelma Carter ,  S t e r l i n g ;  Judge J. Robert M i l l e r ,  F o r t  Co l l i ns ;  Judge 
Vasco G. Seavy, J r . ,  Breckenridge; Judge Marcus 0. Shivers, Jr., 
L i t t l e t o n ;  Judge P h i l i p  Icke,  Ouray; and Judge John R. Tracey, 
Pueblo. A l l  members o f  t h e  commission serve wi thout  sa la ry  b u t  
rece ive  reimbursement f o r  actual  and necessary expenses. 

Respons ib i l i t l es .  The commission i s  charged w i t h  the  responsi- 
b i l i t y  t o  i n v e s t i g a t e  complaints aga ins t  judges f o r :  



- - 

--	 w i l l f u l  misconduct i n  o f f i c e ;  

--	 w i l l f u l  o r  p e r s i s t e n t  f a i l u r e  t o  per form du t ies ;  

- - 	 intemperance; 

d i s a b i l i t y  i n t e r f e r i n g  w i t h  performance o f  d u t i e s  which i s ,  o r  
i s  l i k e l y  t o  become, permanent; and 

- - 	 conduct p r e j u d i c i a l  t o  t h e  admin i s t ra t i on  o f  j u s t i c e  t h a t  
b r i n g s  the  j u d i c i a l  o f f i c e  i n t o  d is repute .  

The commission has j u r i s d i c t i o n  t o  consider  complaints concern- 
i n g  t h e  217 j u s t i c e s  and judges who serve i n  t h e  Colorado s t a t e  c o u r t  
system. The commission does no t  have j u r i s d i c t i o n  over t h e  judges who 
s i t  i n  t h e  county c o u r t  o f  t h e  City and County o f  Denver s ince they 
are  no t  a p a r t  o f  t h e  u n i f i e d  j u d i c i a l  system. (The Denver C i t y  Char- 
t e r  provides f o r  a q u a l i f i c a t i o n s  commission f o r  Denver County 
judges.) I n  add i t i on ,  municipal judges are  no t  under the  j u r i s d i c t i o n  
o f  t h e  commission. 

Procedures. Rules o f  Procedure f o r  t h e  Commission on J u d i c i a l  
Q u a l i f i c a t i o n s  have been promulgated by t h e  Colorado Supreme Court and 
are  contained i n  Chapter 24, Volume 7A, C. R. S. 1973. General ly,  any 
c i t i z e n  o f  t h e  s t a t e  may f i l e  a complaint w i t h  the  commission o r  t h e  
commission may a c t  on i t s  own motion. The commission meets on a quar- 
t e r l y  bas is ,  however, i f  the  number o f  complaints i s  s u f f i c i e n t  t o  
warrant  more meetings, then they are  scheduled a t  t h e  convenience o f  
t h e  commission members. Due t o  t h e  f a c t  t h a t  commission members 
res ide  throughout t h e  s ta te ,  copies o f  each complaint  a re  sent t o  t h e  
members f o r  rev iew before  the  meetings. As f i l e d ,  each complaint i s  
assigned t o  one o f  t h e  commission members f o r  d e t a i l e d  rev iew and 
analys is .  That commission member then i s  responsib le t o  present  t h a t  
p a r t i c u l a r  complaint i n  d e t a i l  a t  t h e  next  commission meeting. I n  
t h i s  manner each complaint i s  a f fo rded  i n d i v i d u a l  a t t e n t i o n  so t h a t  
t h e  bes t  poss ib le  r e s o l u t i o n  o f  t he  complaint may be found. This i n i -  
t i a l  eva luat ion  i n  many instances determines whether o r  n o t  t he  case 
i s  determined t o  be unfounded, t o  perhaps m e r i t  f u r t h e r  review, o r  t o  
be appe l l a te  i n  nature. 

"Appe l la te  i n  nature" means t h a t  t h e  a c t i o n  which i s  repor ted  
i n  t h e  complaint i s  determined t o  be o f  such a nature t h a t  i t  should 
be sub jec t  t o  review by e i t h e r  t h e  Colorado Court o f  Appeals o r  t h e  
Colorado Supreme Court. That i s ,  appe l l a te  i n  nature means t h a t  i t  i s  
a mat ter  which concerns t h e  i n t e r p r e t a t i o n  o f  t he  law o r  t h e  appl ica-  
t i o n  o f  t he  law, and i s  no t  an a c t i o n  t h a t  r e f l e c t s  on j u d i c i a l  con-
duct. Such l e g a l  quest ions are  sub jec t  t o  rev iew by the  appe l la te  
cour t .  The commission i s  no t  an appe l l a te  body f o r  t he  purpose o f  
rev iewing i n d i v i d u a l  t r i a l  judges' i n t e r p r e t a t i o n  o f  t he  law o r  the  
a p p l i c a t i o n  thereof ,  there fore ,  such cases are dismissed as being 
"appe l la te  i n  nature." The commission has no a u t h o r i t y  t o  reverse o r  
change any c o u r t  orders, these are  sub jec t  t o  a r i g h t  o f  appeal t o  



e i t h e r  t h e  Colorado Court o f  Appeals o r  the  Colorado Supreme Court. 
The appe l la te  c o u r t  t o  which the  i n d i v i d u a l  case i s  appealed i s  deter- 
mined by the  c o n s t i t u t i o n  and s ta tu te .  

A f t e r  t h e  i n i t i a l  p resenta t ion  by the  i n d i v i d u a l  commission 
member, the  commission has several a l t e r n a t i v e s  which i t may f o l l o w  i n  
order t o  pursue a complaint. It may decide t h a t  the  complaint i s  
w i thout  m e r i t  o r  o f  an appe l la te  nature and order i t dismissed, o r  the  
commission may decide i t needs add i t i ona l  in format ion i n  order t o  make 
a judgment. I n  t h i s  case, the  judge who i s  the  sub jec t  o f  the  com-
p l a i n t  i s  asked t o  respond and may be asked t o  fu rn i sh  a t r a n s c r i p t  o f  
the  c o u r t  proceedings t o  c l a r i f y  the  complaint. 

I f  the  commission decides t h a t  t h e  judge acted improperly it 
may issue a l e t t e r  o f  reprimand and c lose the case. Should the com-
mission decide t h a t  the  a c t  i s  ser ious enough t o  warrant an invest iga-  
t i o n ,  i t  may proceed w i t h  an informal  hearing. P r i o r  t o  the  hearing, 
an inves t iga to r ,  usua l l y  an at torney,  i s  employed who conducts an 
invest i  gat ion.  The conduct o f  the  p r e l  i m i nary hearing may inc l  ude 
rece iv ing  and reviewing t r a n s c r i p t s  o f  c o u r t  proceedings, rece iv ing  
and reviewing a response from the  judge who i s  under i nves t iga t ion ,  
i n te rv iew ing  lawyers, judges, c le rks ,  l i t i g a n t s ,  o r  o ther  persons who 
may have some knowledge o f  the  i n c i d e n t  complained o f ,  and i n  some 
instances doing l e g a l  research i n t o  the  problem area. The repor t  o f  
the  i n v e s t i g a t o r  i s  considered by the commission which then decides 
whether t o  have an informal  hear ing o r  proceed w i t h  a formal hearing. 

I n  the  event the  commission e l e c t s  t o  proceed w i t h  an informal  
hearing, t h e  judge who i s  the  sub jec t  o f  the  complaint i s  i n v i t e d  t o  
appear before  the  commission t o  discuss the  charges which are  con- 
ta ined  i n  the  complaint. A f t e r  t h a t  proceeding has been held, the  
commission then determines whether t o  proceed t o  a formal hear ing o r  
t o  take some o the r  ac t ion .  The o ther  ac t ions  t h a t  the  commission may 
take i n  such circumstances inc lude censure, cont inuat ion  o f  t h e  case 
f o r  f u r t h e r  review, o r  dismissal o f  the  case w i t h  a reprimand. 

Should the  commission proceed t o  a formal hearing, the  commis-
sion, through i t s  counsel, proceeds t o  draw formal charges against  t h e  
judge and serves the  judge w i t h  copies thereof  and a l so  copies of the  
i n i t i a l  complaint.  A date i s  se t  f o r  the  formal hear ing a t  which the  
judge appears w i t h  counsel. The person employed by  t h e  commission as 
the  i n v e s t i g a t o r  i s  u s u a l l y  re ta ined  and i n  these circumstances ac ts  
as a prosecutor  o f  the  case aga ins t  the  judge. 

A t  t he  conclusion o f  a form31 hear ing the commissfon may recom- 
mend t o  the  Colorado Supreme Court t h a t  the  judge be e i t h e r  r e t i r e d  o r  
removed. It may a lso  decide t h a t  such recommendations are no t  i n  
order and ins tead i t  may censure o r  reprimand the  judge who i s  the  
sub jec t  o f  the  complaint. The commission weighs very se r ious ly  any 
recommendation f o r  removal o r  re t i rement  inasmuch as such a recom-
mendation means t h e  conclusion o f  the  pro fess iona l  career o f  the  judge 
o r  j u s t i c e  under considerat ion.  



I f  a complaint  i s  f i l e d  aga ins t  a judge who i s  a member o f  the  
commission, the  judge d i s q u a l i f i e s  h imse l f  from p a r t i c i p a t i n g  i n  such 
de l i be ra t i ons .  I f  a judge i s  a member o f  t h e  commission and serves 
w i t h i n  t h e  same j u d i c i a l  d i s t r i c t  as a judge who i s  sub jec t  t o  a com-
p l a i n t ,  then he a l so  d i s q u a l i f i e s  h imse l f  and does n o t  p a r t i c i p a t e  i n  
any o f  t h e  de l i be ra t i ons .  

C o n f i d e n t i a l i t y  o f  proceedings. The c o n s t i t u t i o n  and t h e  r u l e s  
o f  procedure prov ide  t h a t  a l l  papers f i l e d  w i th .  proceedinqs before. 
and' a c t i o n  taken by t h e  commission a re  t o  be conf ident ia l ' :  ow ever; 
upon t h e  f i l i n g  o f  a record  o f  formal proceedings by t h e  commission 
f o r  rev iew by t h e  cour t ,  t h e  contents o f  t he  record  l ose  t h e i r  c o n f i -  
den t i  a1 character .  

H i s t o r y  o f  Commission A c t i v i t y  

From 1967 through 1979, the  commission has conducted 84 meet-
ings  and considered 777 cases (new cases p l u s  a d d i t i o n a l  discussions 
he ld  on p rev ious l y  considered cases). Thus t h e  commission considered 
an average o f  seven cases a t  each meeting. During 1979 the  average 
increased t o  twenty-one and one-half  cases per  meeting. From 1967 
through 1979, t h e  comrni ss ion  conducted t h i  r t y - f  i v e  informal hearings 
and seven formal hearings. 

Complaints. A t o t a l  o f  402 complaints aga ins t  j u s t i c e s  and 
judges o f  t he  appe l la te ,  d i s t r i c t  and county cou r t s  have been f i l e d  
from 1967 through 1979. Table Isets  f o r t h  t h e  number o f  complaints 
(402) f i l e d  aga ins t  the  appe l la te ,  d i s t r i c t  and county c o u r t  judges. 
I n  the  t h i r t e e n  year  h i s t o r y  o f  the  commission, t he  m a j o r i t y  o f  com-
p l a i n t s  have been f i l e d  aga ins t  d i s t r i c t  judges (77.6 percent  o r  312 
o f  t h e  t o t a l  402 complaints), w i t h  20.7 percent  (83 o f  t he  402) f i l e d  
aga ins t  county judges, and 1.7 percent  (seven o f  402) aga ins t  appel- 
l a t e  j u s t i c e s  o r  judges. The 402 complaints f i l e d  w i t h  the  commission 
were aga ins t  185 d i f f e r e n t  judges. 

I n  1979, f i f t y - n i n e  complaints were f i led:  f i f ty-one com-
p l a i n t s  were received from c i t i z e n s  who were l i t i g a n t s  i n  cases; seven 
were received from lawyers who were appearing before  var ious judges; 
and one was i n i t i a t e d  by the  judge h imse l f  because o f  phys ica l  d i s -
ab i 1it y .  O f  t h e  f i f t y - n i n e  complaints f i l e d  i n  1979, twenty-e ight  
were from domestic r e l a t i o n s  cases; seventeen were from c i v i l  cases; 
t h i r t e e n  were from c r im ina l  cases; and one was a medical d i s a b i l i t y  
case. 



Table I 

GOLORADO COMMISSION ON, JUDICIAL QUALIFICATIONS 


COMPLAINTS FILED BY TYPE OF COURT 

CALENDAR YEARS 1967 THROUGH 1979 


Number o f  Complaints F i l e d  Against Judges 

Appel l a t e  D i s t r i c t  County Total 
Years -No. %- -No. %- -No. %- -No. %-
1967 
1968 
1969 
1970 
1971 

1972 
1973 
1974 
1975 
1976 

1977 
1978 
1979 

Total 

O f  t he  t o t a l  402 complaints f i l e d  from 1967 through 
twenty complaints were i n i t i a t e d  by the commission on i t s  own motion 
and concerned eighteen d i f f e r e n t  judges. Ten o f  these judges u l t i -
mately resigned o r  r e t i r e d ,  b u t  not  necessar i ly  as a r e s u l t  o f  the 
case i n i t i a t e d  by the commission. The s ta tus  o f  the judges involved 
i n  those complaints i s  as fo l lows:  

Status No. Judges 

Retired 5 
Resigned 4 
Not Retained 1 
Recommended Retirement o r  

Removal t o  the Supreme Court 2 
Deceased 2 
Act ive  -4 

Tota l  Judges 18 



Dispos i t i on  o f  complaints. From 1967 through 1979, the  fo l l ow-  
i n g  d i spos i t i ons  have been made: 

Cumulative Tota l  
-1979 (1967 through 1979) 

Ordered r e t i r e d  by the Supreme 
Court f o r  d i s a b i l i t y  0 6 

Resigned o r  r e t i r e d  f o l l o w i n g  
commission i n v e s t i g a t i o n  1 

Censured ( i nc lud ing  admonitions 
and reprimands) 2 

O f  the  nineteen judges who resigned o r  r e t i r e d  f o l l o w i n g  com-
mission inves t iga t ion ,  the  o r i g i n a l  charges and whether they resigned 
o r  r e t i r e d  were as fo l lows:  

O r i g i  nal  Charges Resigned Ret i  red  -Total  

B r ing ing  the j u d i c i a l  
o f f i c e  i n t o  d is repute  

Intemperate behavior 4 3 7 

Alcohol ism 1 0 1 

Fa1 s i  f y i  ng documents 1 0 1 

Medical d i s a b i l i t y  0 2 2 

Pending c r im ina l  charges 1 0 1 

General acts o f  misconduct -5 -1 6 

Total  13 6 19 

Only two o f  the nineteen were f i l e d  concerning medical d i s a b i l i t y  and 
they both r e t i r e d  under t h e  s t a t e ' s  Pub l ic  Employees Retirement Asso- 
c i a t i o n  program. O f  t he  nineteen judges, n ine were d i s t r i c t  cou r t  
judges and t e n  were county cour t  judges. 

O f  the s i x  judges who were ordered r e t i r e d  by the  Supreme 
Court, the  reasons f o r  the  ordered re t i rement  were: hear t  disease, 
cancer and stroke. 



The twenty-seven censures, admonishments and reprimands were 
issued by the commission on twenty-one different judges. The cur rent  
s ta tus o f  these judges are as fo l lows: 

Current Status Number o f  Judges 

Res Igned 6 
Re t i  red 3 
Not Retained by E lectora te  2 
Deceased 2 
Act ive Judge - 8 

Total Judges 2 1 

Four o f  the twenty-one judges have had add i t i ona l  censures, 
reprimands, o r  admonishments a f t e r  the i n i t i a l  ac t ion  by the commis- 
sion. Thir teen o f  the twenty-one judges had a t o t a l  o f  th i r t y -one  
addi t iona l  complaints f i l e d  against  them a f t e r  the commission issued a 
censure, reprimand, o r  admonishment. 

Table I 1  shows the f i n a l  d i spos i t i on  o f  complaints which were 
considered a t  commission meetings from 1976 through 1979. Over t h a t  
fou r  year period: 

- - 78 percent (177 o f  the 227 complaints) were dismissed. 

- - 2.2 percent ( f i v e  o f  the 227 complaints) were concluded by an 
informal  l e t t e r  t o  the judge which recommended changes i n  h i s  
conduct. 

-- 11 percent ( twenty- f ive o f  the 227 complaints) involved formal 
co r rec t i ve  act ions by the commission. 

-- 8.8 percent (twenty o f  the 227 complaints) were s t i l l  pending 
a t  the end o f  1979. 



COLORADO COMMISSIOl4 ON JUDICIAL OUALIFICATIONS 

OISPOSITIOM OF COMPLAINTS, 
CALENDAR YEARS 1976 THROUGH 1979 

7 6  t h r u  
197G 1977 1978 1979 1979 To ta l  

F i n a l  D ispos i  t l o n s  -No,-%--- - - - - -No. -% 

U i  srni ssal  s 

Appel l a t e  24 50 


l i o t  W i th in  Comrnis- 3 6.3 

s i o n  J u r i s d i c t i o n  


lio Mi sconduc t 3 6.3 


A d d i t i o n a l  Informa- 0 0 

mat ion Not Sub- 

mi t t ed ;  Complaint 

k ithdrawn 


Purpose f o r  Inves- 3 6.3 

t i g a t i o n  tnded 

(beath, Not Re- 

ta ined,  Resigna-

t i o n )  


Subto ta l  33 63.9 

Proper A c t i o n  Taken 0 0 
P r i v a t e  L e t t e r  t o  
Judges Recommending 
Changes 

Comn~ission Cor rec t i ve  Act ions:  

Admonish 5 10.4 


Reprimand 2 4.1 


Censure 4 8.3 


hecomnlend Re t i r e -  1 2 . 0  

merit Resignat ions 

Su b to  t a  1 12 25 

Pending a t  end o f  3 6.3 
Year 

Grand Tota l  o f  48 100 
Canpla ints  



Committee Procedures 

I n i t i a l l y ,  members o f  t he  1980 i n t e r i m  Committee on J u d i c i a r y  
rece ived memoranda from t h e  Legi s l  a t l v e  Counci l  s t a f f  on t h e  American 
Bar Assoc ia t ion  standards p e r t a i n i n g  t o  the  d i s c i p l i n e  and removal o f  
judges, t h e  s t r u c t u r e  and power o f  j u d i c i a l  q u a l i f i c a t i o n s  commissions 
i n  o ther  s ta tes ,  prev ious recommendations f o r  changing t h e  p rov i s ions  
on t h e  commission, and copies o f  t he  1979 annual r e p o r t  o f  t h e  Commis- 
s ion  on J u d i c i a l  Q u a l i f i c a t i o n s  and t h e i r  r u l e s  o f  procedure. These 
memoranda a re  a v a i l a b l e  a t  t h e  L e g i s l a t i v e  Counci l  o f f i c e .  

Dur ing t h e  i n t e r i m ,  t h e  J u d i c i a r y  Committee rece ived test imony 
from two members o f  t h e  Commission on J u d i c i a l  Q u a l i f i c a t i o n s ,  Judges 
John Tracey and Thelma Carter ;  Frank Jamison, t h e  commissionls inves-
t i g a t o r  and l e g a l  adv isor ;  Jim Thomas, t h e  Sta te  Court Admin is t ra to r  
and Secretary t o  t h e  Commission; former c h i e f  j u s t i c e  o f  t h e  Colorado 
Supreme Court,  Edward P r ing le ;  and t h e  c u r r e n t  Ch ie f  J u s t i c e  o f  t h e  
Colorado Supreme Court,  Paul Hodges. Many o f  t h e  prev ious suggestions 
f o r  l e g i s l a t i v e  change t h a t  were s tud ied  by t h e  1976 and 1977 i n t e r i m  
J u d i c i a r y  Committees were again h i g h l i g h t e d  i n  t he  test imony rece ived 
by t h e  1980 i n t e r i m  J u d i c i a r y  Committee. 

Previous l e g i s l a t i v e  s tud ies .  The 1976 i n t e r i m  Committee on 
J u d i c i a r y  1 was es tab l i shed  t o  consider  var ious  aspects o f  Colorado's 
j u d i c i a l  m e r i t  s e l e c t i o n  system and t h e  a d m i n i s t r a t i v e  and rulemaking 
procedures o f  t he  j u d i c i a l  branch. One o f  t h e  s p e c i f i c  areas t h a t  t h e  
committee was d i r e c t e d  t o  examine inc luded "study o f  c u r r e n t  proce- 
dures f o r  the  re t i r emen t  and removal o f  j u s t i c e s  and judges and the  
a u t h o r i t y  o f  t h e  J u d i c i a l  Qua1 i f i c a t i o n s  Commission . . .II A 
nine-member adv isory  committee c o n s i s t i n g  o f  t h ree  persons appointed 
by the  c h i e f  j u s t i c e ,  t h ree  persons appointed by the  Colorado Bar 
Associat ion,  and th ree  persons appointed by the  governor was estab-
l i s h e d  t o  a s s i s t  t h e  committee i n  i t s  de l i be ra t i ons ,  Dur ing  the  
course o f  t h e  1976 i n t e r i m ,  some f i f t y - s i x  proposals were a r t i c u l a t e d  
regard ing  issues under considerat ion.  The advisory committee, i n  a  
p r e l i m i n a r y  r e p o r t  o f  i t s  recommendations, phrased each o f  t h e  propos- 
a l s  i n  t h e  form of a  "yes" o r  "no" quest ion, responded t o  each ques-
t i o n ,  and i n s e r t e d  b r i e f  comments f o r  t h e  purpose o f  c l a r i f y i n g  the  
r a t i o n a l e  f o r  i t s  response. The advisory committee's p r e l i m i n a r y  
r e p o r t  i s  conta ined i n  Colorado L e g i s l a t i v e  Counci l  Research Pub l i -  
c a t i o n  No. 218 (December, 1976) beginning on page 51. 

The 1977 i n t e r i m  Committee on J u d i c i a r y  cont inued the  study o f  
the  j u d i c i a l  m e r i t  s e l e c t i o n  system and was again ass i s ted  by the  
adv isory  committee. The committee u t i l i z e d  the  major p o r t i o n  o f  the  
1977 i n t e r i m  t o  conduct an i tem-by-i tem rev iew o f  adv isory  committee 
recommendations conta ined i n  t he  1976 p r e l  i m i nary r e p o r t  and t o  h o l d  
p u b l i c  hearings. The adv isory  committee issued i t s  f i n a l  r e p o r t  t o  
t he  committee on October 24, 1977, and i t  i s  conta ined i n  L e g i s l a t i v e  
Counci l  Research Publ icatSon No. 223 (December, 1977) beg inn ing  on 
page 43. The adv isory  committee s t r o n g l y  recommended t h a t  no cons t i -
t u t i o n a l  amendment ( t o  t he  j u d i c i a l  a r t i c l e )  be proposed a t  t h a t  time. 



However, t h e  adv isory  committee d i d  respond s p e c i f i c a l l y  t o  var ious  
suggestions which had been made. Inc luded i n  these responses were 
answers t o  several  quest ions regard ing  p o s s i b l e  changes i n  t h e  Commis- 
s i o n  on J u d i c i a l  Q u a l i f i c a t i o n s .  These answers and t h e  r e p o r t  o f  t he  
adv isory  committee were reviewed by t h e  committee. 

Previous l e g i s l a t i o n .  Dur ing t h e  1977 l e g i s l a t i v e  session, a 
c o n s t i t u t i o n a l  amendment -- House Concurrent Reso lu t ion  No. 1011 -- 
was in t roduced and considered by t h e  General Assembly. The r e s o l u t i o n  
would have prov ided t h a t  t he  f a c t s  upon which t h e  supreme c o u r t  
r e t i r e s ,  removes, o r  censures a j u s t i c e  o r  judge were t o  be made 
a v a i l a b l e  t o  the  p u b l i c .  The r e s o l u t i o n  was amended t o  expand the  
c r i t e r i a  f o r  which a judge cou ld  be removed, r e t i r e d ,  o r  censured, t o  
inc lude:  (1) conduct which i s  p r e j u d i c i a l  t o  t h e  admin i s t ra t i on  o f  
j u s t i c e ;  (2) conduct which b r i n g s  the  j u d i c i a l  o f f i c e  i n t o  d is repute ;  
and (3) v i o l a t i o n  o f  t h e  "Colorado Code o f  J u d i c i a l  Conduct." House 
Concurrent Reso lu t ion  No. 1011 was even tua l l y  defeated on t h i r d  
reading i n  t he  Senate. Th i s  r e s o l u t i o n  was aga in  reviewed by the  com- 
m i  t t e e .  

Committee Recornmendati ons 

From a rev iew o f  pas t  l e g i s l a t i v e  studies,  p rev ious  e f f o r t s  t o  
amend t h e  c o n s t i t u t i o n a l  p r o v i s i o n  governing t h e  commission, and based 
upon test imony rece ived by t h e  committee, t h e  committee recommends an 
amendment t o  t h e  s t a t e  c o n s t i t u t i o n .  The adopt ion o f  t h e  committee's 
proposal -- B i l l  1, a Concurrent Reso lu t ion  -- w i l l  make var ious  
changes i n  t he  commission' s composit ion, powers, and procedures. The 
f o l l o w i n g  paragraphs summarize these changes. 

Name change. The committee recommends t h a t  t h e  name o f  t h e  
Commission on J u d i c i a l  Q u a l i f i c a t i o n s  be changed t o  t h e  Commission on 
J u d i c i a l  D i s c i p l i n e .  The c u r r e n t  name o f  t h e  commission i s  mis lead ing  
and confusing. Of ten  t imes t h e  work o f  t h e  nominat ing commission i s  
confused w i t h  t h a t  o f  t h e  q u a l i f i c a t i o n s  commission. Changing t h e  
name o f  t h e  commission t o  t h e  Commission on J u d i c i a l  D i s c i p l i n e  w i l l  
more accu ra te l y  r e f l e c t  t h e  na ture  and f u n c t i o n  o f  the  c o m i s s i o n ,  and 
may he lp  i n fo rm the  p u b l i c  t h a t  t he re  i s  a commission whose du ty  i t  i s  
t o  i n v e s t i g a t e  complaints o f  j u d i c i a l  misconduct. 

Commission membership. Cu r ren t l y ,  o n l y  two o f  t h e  n ine  persons 
on t h e  commission a re  non-judge, o r  non-lawyer members. The committee - - -  
expressed concern t h a t  t h e  preponderance o f  judges and lawyers on t h e  
commission might  overwhelm t h e  members who are n o t  judges o r  lawyers 
w i t h  t h e i r  l e g a l  knowledge and expe r t i se ,  o r  t h a t  t he  judges and law- 
ye rs  on t h e  commission would be more l i k e l y  t o  p r o t e c t  j u s t i c e s  and 
judges who are undergoing i n v e s t i g a t i o n .  

A1 though test imony revealed t h a t  t h e r e  i s  very e f f e c t i v e  p a r t i -  
c i p a t i o n  by  t h e  non-judge, non-lawyer members and t h a t  t h e r e  i s  no 
p r o c l i v i t y  on t h e  p a r t  o f  t he  judges o r  lawyers on t h e  commission t o  
p r o t e c t  those judges who are  being i nves t i ga ted ,  t h e  committee recom- 



mends inc reas ing  t h e  number o f  members who a re  n e i t h e r  judges nor  law- 
ye rs  from two t o  four ,  and decreasing t h e  number o f  d i s t r i c t  c o u r t  
judges from th ree  t o  two. It i s  hoped t h a t  t h i s  recommendation w i l l  
increase t h e  degree o f  p u b l i c  i n p u t  and p a r t i c i p a t i o n  and y e t  s t i l l  
ma in ta in  a commission s i z e  t h a t  i s  workable. 

Appoint ing a u t h o r i t y .  I n  order  t o  prov ide  l e g i s l a t i v e  i n p u t  
i n t o  the  appointment o f  connnission members, B i l l  1provldes t h a t  t h e  
two at torneys-  and t h e  f o u r  non- judge, non- 1 awyer members be appoi n ted 
by t h e  Governor w i t h  the  consent o f  t h e  senate. Under t h e  present  
system, t h e  Governor appoints t h e  non-judge, non-lawyer members, and 
the  governor, t h e  c h i e f  j u s t i c e ,  and t h e  a t to rney general appoint  t h e  
a t to rney  members. The committee be1 ieves t h a t  i t  i s  important  t o  
i nvo lve  a l l  t h ree  branches o f  government i n  t h e  appo in t ing  process, 
and t h a t  recommending senate conf i rmat ion  o f  gubernator ia l  appointees 
w i l l  g i ve  t h e  representa t ives  o f  t h e  people some i n p u t  i n t o  the  selec- 
t i o n  o f  commission members. 

The appointment o f  t h e  d i s t r i c t  and county c o u r t  judges on the  
commission by the  supreme c o u r t  would remain unchanged. 

I f  any member ceases t o  be a member f o r  whatever reason, h i s  
successor i s  appointed f o r  t h e  unexpired term i n  t h e  same manner as 
f o r  t h e  person vacat ing  t h e  o f f i c e .  

Removal o f  i n a c t i v e  o r  d i s i n t e r e s t e d  members. There i s  no con- 
s t i t u t i o n a l  p r o v i s i o n  nor  do t h e  commission's r u l e s  r e f l e c t  any type 
o f  mechanism' which i s  a v a i l a b l e  f o r  removing i n a c t i v e  o r  d i s i n t e r e s t e d  
members, when such i n a c t i v i t y  o r  d i s i n t e r e s t  i n t e r f e r s  w i t h  t h e  per- 
formance o f  t h e  commission. B i l l  1contains a c o n s t i t u t i o n a l  mecha-
nism whSch permi ts  t h e  removal o f  members who are  s u b s t a n t i a l l y  inac-
t i v e  o r  d i s in te res ted .  A vacancy occu r r i ng  i n  t h i s  manner i s  f i l l e d  
i n  t h e  same manner as f o r  t h e  person vacat ing  t h e  o f f i c e ,  and i s  f o r  
t h e  unexpired term. It i s  t h e  i n t e n t  o f  committee t o  c l a r i f y  any type 
o f  procedural problems which may a r i s e  i n  t h i s  area. 

Appointment o f  a spec ia l  member. I n  a d d i t i o n  t o  t h e  removal o f  
i n a c t i v e  o r  d i s i n t e r e s t e d  members, t h e  committee i s  suggest ing t h a t  
t he  commission be a l lowed t o  appo in t  a spec ia l  member f o r - a  commission 
member who i s  d i s q u a l i f i e d  t o  a c t  i n  any matter  pending before  the  
commission. Members cou ld  be d i s q u a l i f i e d  f o r  t he  same reasons t h a t  
would cause a j u s t i c e  o r  judge t o  d i s q u a l i f y  h imse l f  from hear ing a 
s p e c i f i c  case. I n  t h i s  type o f  case, t h e  commission o r  t h e  appo in t ing  
o r  s e l e c t i n g  a u t h o r i t y  may appoint  o r  s e l e c t  a spec ia l  member t o  s i t  
on t h e  commission s o l e l y  f o r  t h e  purpose o f  dec id ing  t h a t  s p e c i f i c  
case. The purpose o f  t h i s  recommendation i s  t o  prevent  poss ib le  con-
f l i c t s  o f  i n t e r e s t  from a r i s i n g .  

C r i t e r i a  f o r ,  removal o f  j u s t i c e s  o r  judges. Under cu r ren t  law, 
a j u s t i c e  o r '  judge may be removed f o r  w i l l f u l  misconduct i n  o f f i c e ,  
w i  11 f u l  o r  p e r s i  s t e h  fa;1 ure t o  perform h i s  du t ies ,  o r  intemperance. 
B i l l  1 expands t h e  c r i t e r i a  f o r  which a j u s t i c e  o r  judge may be 
removed t o  i nc lude  t h e  fo l l ow ing :  



- - c o r r u p t i o n  i n  o f f  i ce ;  

-- gross p a r t i a l i t y  i n  o f f i c e ;  

-- oppression I n  o f f i c e ;  

-
- v i o l a t i o n  o f  any canon o f  t h e  "Colorado Code o f  J u d i c i a l  
Eth ics ' '  ; 

- - c o n v i c t i o n  o f  a fe lony ;  and 

- - o t h e r  grounds as may be s p e c i f i e d  by t h e  general assembly. 

Testimony be fo re  t h e  committee i n d i c a t e d  t h a t  t h e r e  was a  need t o  pro- 
v i d e  f o r  g rea te r  f l e x i b i l i t y  i n  hand l ing  d i s c i p l i n a r y  charges aga ins t  
j u s t i c e s  and judges. Th is  expanded l i s t  o f  i tems f o r  which a  j u s t i c e  
o r  judge may be removed a l lows t h e  commission t o  become invo l ved  w i t h  
a  g rea te r  number o f  cases o f  j u d i c i a l  misconduct and t o  recommend d i s -  
c i p l i n a r y  a c t i o n  i n  a w ider  range o f  circumstances. I f  experience 
i n d i c a t e s  t h a t  o the r  grounds f o r  removal a re  des i rab le ,  a d d i t i o n  stan- 
dards may be adopted by t h e  l e g i s l a t u r e .  

Commission powers: Accompanying t h e  committee's reconmiendation 
t o  expand the  c r i t e r i a  f o r  removal o f  a j u s t i c e  o r  judge, i s  t h e  sug-
ges t i on  t h a t  t h e  powers o f  t he  c om mission on ~ u d i c i a l  ~ u a l i f i c a t i o n s  
i nc lude  t h e  power t o  suspend w i t h  o r  w i t h o u t  pay, t o  censure, t o  
reprimand and t o  d i s c i p l i n e  a j u s t i c e  o r  judge. The Colorado Const i-  
t u t i o n  prov ides  t h a t  t h e  commission o n l y  has t h e  power t o  recommend 
t h e  removal o r  re t i r emen t  o f  a j u s t i c e  o r  judge. However, t h i s  does 
n o t  take  i n t o  account those s i t u a t i o n s  which are  n o t  ser ious  enough t o  
reconnoend removal o r  re t i rement ,  b u t  f o r  which some type o f  d i s c i p l i n -  
a r y  a c t i o n  may be necessary. Th is  committee recommendation w i l l  a l l o w  
o f  a  judge t o  be d i s c i p l i n e d  w i t h o u t  t he  necess i ty  o f  removfng him. 
This  t ype  o f  in te rmed ia te  remedy can a l s o  serve as a p r e l i m i n a r y  warn- 
i n g  t o  a j u s t i c e  o r  judge o f  a  need f o r  him t o  change h i s  behavior and 
i t  may have a d e t e r r e n t  e f f e c t  on t h e  p o t e n t i a l  j u d i c i a l  misconduct o f  
o the r  judges. A l l  o f  t h e  remedies proposed which are  s h o r t  o f  ac tua l  
removal o r  r e t i r e m e n t  w i l l  h o p e f u l l y  improve the  e f fec t i veness  o f  t h e  
c o m i s s i o n .  

As an a d d i t i o n a l  power, t he  committee proposes t h a t  t h e  commis- 
s i o n  have t h e  power t o  recommend t h a t  a  j u s t i c e  o r  judge under inves- 
t i g a t i o n  bear t h e  cos t  o f  such i n v e s t i g a t i o n  and any subsequent hear-
ing. 

C o n f i d e n t i a l i t y .  The Colorado C o n s t i t u t i o n  requ i res  t h a t  t h e  
papers f f l e d  w i t h  and any proceedings be fo re  t h e  commission s h a l l  be 
c o n f i d e n t i a l  u n t i l  t he  record  o f  t he  case i s  f i l e d  by t h e  commission 
i n  t he  supreme cou r t .  I n  B i l l  1, the  committee recommends t h a t  c o n f i -  
d e n t i a l i t y  be dropped when grounds f o r  d i s c i p l i n a r y  a c t i o n  have been 
found f o l l o w i n g  a  formal hearing. Th is  i s  e a r l i e r  than i s  now c o n s t i -  
t u t i o n a l l y  mandated. The committee recognizes t h a t  many o f  t he  cases 
i nvo l ve  very  s e n s i t i v e  mat te rs  and t h a t  many o f  t h e  mistakes and 



e r r o r s  t h a t  a re  committed by judges can be co r rec ted  through p r i v a t e  
conferences o r  l e t t e r s .  The committee nevertheless be l ieves  t h a t  t he  
r i g h t  o f  the  p u b l i c  t o  be informed on charges o f  j u d i c i a l  misconduct 
makes g rea te r  openness imperat ive.  The committee i s  o f  t h e  op in ion  
t h a t  i f  a  compla int  o f  j u d i c i a l  misconduct i s  ser ious  enough t o  m e r i t  
a  recommendation f o r  d i s c i p l i n a r y  ac t i on ,  t he  p u b l i c  has a  r i g h t  t o  
know o f  t he  ac t ion .  I f  c i t i z e n s  a re  t o  make knowledgeable, 
we l l - in fo rmed dec is ions  concerning a  j u s t i c e ' s  o r  judge 's  r e t e n t i o n ,  
they must be made aware o f  j u d i c i a l  misconduct, p a r t i c u l a r l y  miscon- 
duc t  ser ious enough t o  r e q u i r e  a  hearing. 

Other Issues 

Pub l i c  in fo rmat ion .  Concern was expressed by members o f  t h e  
committee t h a t  t h e r e  i s  no t  enough p u b l i c  awareness o f  t he  ex is tence 
o f  t h e  commission, i t s  r o l e ,  and the  outcomes o f  i t s  i nves t i ga t i ons .  
Although the  committee hopes t h a t  changing t h e  name o f  t he  commission 
and making the  commission's proceedings p u b l i c  a t  the  t ime o f  a  formal 
hear ing  w i l l  he lp  t h e  p u b l i c ' s  awareness, increased d isseminat ion o f  
i n fo rma t ion  on t h e  commission by t h e  j u d i c i a l  department i s  a  neces- 
sary ad junc t  t o  t he  committee's recommendations. 

RULE-MAKING AUTHORITY OF THE COLORADO SUPREME COURT 

Background 

The t a s k  o f  e x p l o r i n g  the  issue o f  t h e  rule-making power o f  t he  
Colorado Supreme Court r e f l e c t s  t he  commi t t e e l  s  d e s i r e  t o  avo id  poten- 
t i a l  c o n f l i c t  between t h e  l e g i s l a t i v e  and j u d i c i a l  branches o f  s t a t e  
government. Cu r ren t l y ,  t h e  supreme c o u r t  has the  power t o  promulgate 
r u l e s  on c o u r t  procedures and t h e  general assembly has the  power t o  
enact  r u l e s  o f  substance. The p o s s i b i l i t y  o f  con f ron ta t i on  a r i ses  
because o f  t h e  u n c e r t a i n t y  o f  what r u l e s  a re  procedural  i n  na ture  and 
w i t h i n  the  j u d i c i a l  purv iew and what r u l e s  a r e  subs tant ive  i n  na ture  
and, hence, w i t h i n  the  scope o f  t h e  s t a t e  l e g i s l a t u r e .  

H i s t o r i c a l  Overview -1/ 

The e a r l y  p o l i t i c a l  o rgan iza t i on  o f  Colorado, f i r s t  as a t e r -
r i t o r y  and i n  1876 as a  s ta te ,  came du r ing  a  p e r i o d  when the  l e g i s -  
l a t i v e  branch o f  government was dominant. The t e r r i t o r i a l  l e g i s l a t u r e  
enacted several comprehensive s t a t u t e s  on p r a c t i c e  and procedure (See, 
f o r  example, An Ac t  Concerning P r a c t i c e  i n  C i v i l  Cases, Gen. Laws 
Colo. Terr .  275 (1861)). 

-1/ Much o f  t he  m a t e r i a l  i nc luded  i n  t h i s  background r e p o r t  was 
adopted from two sources: "Rule-Maki ng i n  Colorado: An 
Unheralded Cr ises  i n  Procedural Reform", 38 U.Colo. L. Rev. 137 
( l966) ,  and " J u d i c i a l  Rulemaki ng i n  t h e  S ta te  Courts",  American 
Jud ica tu re  Soc ie ty  (1978). 



The Colorado Supreme Court and d i s t r i c t  cou r t s  were au thor ized 
by one o f  t he  e a r l i e s t  a c t s  o f  t h e  t e r r i t o r i a l  l e g i s l a t u r e  t o  " i n s t i -  
t u t e  such r u l e s  o f  p r a c t i c e ,  . . .  f o r  t he  r e g u l a t i o n  o f  s a i d  cou r t s  as 
s h a l l  by them be deemed advisable,  n o t  i n c o n s i s t e n t  w i t h  any law o f  
t h i s  T e r r i t o r y . "  (Gen. Laws Colo. Ter r .  Sec. 11 (1861)). Th is  s t a t -
u t e  was repealed i n  1868 and replaced by an enab l ing  a c t  c o n f e r r i n g  
such powers on l y  upon the  supreme c o u r t ,  and on l y  f o r  p r a c t i c e ,  pro-
cess and record-keeping i n  t h e  supreme c o u r t  i t s e l f  (Rev. S ta t .  Colo. 
Terr.  ch. LXXXI, Sec. 4 (1868)). The 1868 s t a t u t e  was re-enacted w i t h  
on l y  minor changes i n  terminology a f t e r  statehood, and remains i n  
e f f e c t  a t  t h e  present  t ime (now Sect ion  13-2-110, C.R.S. 1973). 

One o f  t h e  f i r s t  major p r o j e c t s  o f  t he  General Assembly a f t e r  
statehood was t h e  enactment o f  a  complete Code o f  C i v i l  Procedure (An 
Act  P rov id ing  a  System o f  Procedure i n  C i v i l  Act ions i n  Courts o f  Jus- 
t i c e  o f  the  S ta te  o f  Colorado, approved March 17, 1877). That code, 
as amended, remained i n  e f f e c t  u n t i l  supplanted by the  Colorado Rules 
o f  C i v i l  Procedure i n  1941 ( t h e  code appeared e s s e n t i a l l y  unchanged i n  
the  f o l  low ing compi l a t i o n  o f  Colorado Statutes:  Gen. S ta t .  Colo. 
(1883); Rev. S ta t .  Colo. 75-176 (1908); Comp. Laws Colo. 103-212 
(1921); 1Colo. S ta t .  Ann. (1935)). 

For almost a  decade a f t e r  the  1868 a c t ,  t h e r e  appears t o  have 
been no general rulemaking power confer red  on the  d i s t r i c t  cou r t s  by 
s t a t u t e ;  such a  p r o v i s i o n  was inc luded i n  the  Code o f  C i v i l  Procedure 
i n  1877 and was r e t a i n e d  u n t i l  t he  p r o v i s i o n  was repealed i n  1967. I n  
add i t i on ,  several o the r  s ta tu tes  confer red  spec ia l  rulemaking powers 
on t h e  d i s t r i c t  cour ts .  

Dur ing these e a r l y  years, bo th  t h e  supreme c o u r t  and the  d i s -  
t r i c t  cou r t s  d i d  make ru les ,  whether under the  s t a t u t o r y  au thor iza-
t i o n s  o r  i n  t he  exerc ise  o f  inherent  powers. The cour ts  seem t o  have 
issued r u l e s  on l y  t o  govern t h e i r  own i n t e r n a l  a d m i n i s t r a t i o n  o r  t o  
regu la te  p r a c t i c e  be fore  the  i s s u i n g  cour t .  The supreme c o u r t  appar- 
e n t l y  made no e f f o r t  t o  make un i fo rm r u l e s  f o r  p r a c t i c e  i n  t he  d i s -
t r i c t  cou r t s  u n t i l  t h i s  k i n d  o f  rulemaking was s p e c i f i c a l l y  au thor ized 
by s t a t u t e  i n  1913 (Colo. Laws 1913, p. 447). The Enabl ing Act o f  
1913, i n  i t s  o r i g i n a l  form, read as fo l l ows :  

The Supreme Court s h a l l  p resc r i be  r u l e s  o f  p r a c t i c e  
and procedure i n  a l l  cour ts  o f  record  and may change o r  
resc ind  the  same. Such r u l e s  s h a l l  supersede any s t a t -
u t e  i n  c o n f l i c t  therewi th .  I n f e r i o r  cour ts  o f  record  
may adopt r u l e s  no t  i n  c o n f l i c t  w i t h  such r u l e s  o r  w i t h  
s ta tu te .  

I n  1914, under the  a u t h o r i t y  o f  t h i s  s t a t u t e ,  t he  supreme c o u r t  
adopted a f a i r l y  comprehensive s e t  o f  r u l e s  governing p r a c t i c e  i n  
i n f e r i o r  cou r t s  and the  supreme c o u r t  and these were amended from t ime 
t o  t ime. These r u l e s  were supplementary t o  the  e x i s t i n g  Code o f  C i v i l  
Procedure and they  were n o t  used t o  supplant t he  code. 



Three cases concerning the rulemaking au tho r i t y  o f  the supreme 
cour t  were decided dur ing the per iod these ru les  were i n  force. The 
f i r s t ,  Ernst v. Lamb, 73 Colo. 132, 213 Pac. 994 (1923), involved a 
question o f  p rac t i ce  before the supreme court .  P l a i n t i f f  i n  e r ro r ,  
r e l y i n g  upon a  1911 s ta tu te  which spec i f i ed  a  three year time l i m m i t  
f o r  w r i t  o f  e r ro r ,  sought review more than two years bu t  less than 
three years a f t e r  r end i t i on  o f  the judgment i n  question. Defendant i n  
e r ro r  moved t o  dismiss the w r i t  on the ground t h a t  r u l e  17 o f  the 
Supreme Court Rules provided on ly  a  two year l i m i t .  P l a i n t i f f  i n  
e r ro r  argued i n  response t h a t  the t ime l i m i t  was no t  a  matter o f  prac- 
t i c e  and procedure w i t h i n  the 1913 ac t  author iz ing the cour t  t o  set  
procedural ru les  and that ,  even i f  i t  were, the ac t  so appl ied would 
be an unconst i tu t iona l  delegation o f  l e g i s l a t i v e  power. 

The cour t  dismissed the w r i t ,  hold ing t h a t  i t s  own r u l e  gov-
erned, t h a t  the t ime l i m i t  was a  matter o f  p rac t i ce  and procedure 
w i t h i n  the meaning o f  the 1913 act, and t h a t  the ac t  permit ted such 
ru les  t o  overr ide p r i o r  c o n f l i c t i n g  statutes.  The cour t  stated: 

This cour t  has always been o f  the opinion, we 
be l ieve unanimously so, t h a t  the ac t  o f  1913 was no t  a  
delegation o f  l e g i s l a t i v e  au thor i t y .  The regu la t ion o f  
i t s  own p rac t i ce  and procedure has always been a  matter 
f o r  the cour t  except so f a r  as the Leg is la ture  has 
i n t e r f e r r e d  .... The ac t  o f  1913 restored t h a t  power 
which other leg is la tu res  had p a r t i a l l y  taken away and 
gave the added power t o  make ru les  f o r  lower courts, 
j u s t  as other states have done .... 

Six  years l a t e r ,  i n  1929, the cour t  found i t s e l f  d i r e c t l y  con- 
f ronted w i t h  the problem o f  l e g i s l a t i v e  usurpation. I n  Walton v. 
Walton, 86 Colo. 1, 278 P. 780 (1929), the cour t  stated: 

We ser ious ly  question the power o f  the l eg i s l a tu re  
t o  make any ru les  o r  t o  enact any laws r e l a t i v e  t o  
procedure i n  courts. It i s  doubtful i f  the l eg i s l a tu re  
i n  Colorado could have enacted any law w i t h  reference t o  
procedure i n  cour ts  o f  record unless t h a t  power had been 
expressly o r  t a c i t l y  surrendered t o  i t  by the jud ic ia ry .  
Assuming, bu t  not  admit t ing,  t h a t  the j u d i c i a r y  had so 
l o s t  i t s  r i g h t ,  o r  had so surrendered it, o r  a  p a r t  o f  
it, t o  the l e g i s l a t i v e  branch o f  government, so t h a t  the 
two exercised i t  concurrent ly,  t h a t  can not  now be the 
law i n  Colorado, f o r  i n  1913, the l eg i s l a tu re  expressly 
enacted a  law recognizing the r i g h t  o f  the courts t o  
make ru les  w i t h  reference t o  procedure. The s ta tu te  
being as fo l l ows  (S. L. 1913, p. 447, chapter 121.): 
'The Supreme Court sha l l  prescr ibe ru les  o f  p rac t i ce  and 
procedure i n  a l l  courts o f  record and may change o r  
rescind the same. Such ru les  sha l l  supercede any s ta t -
u te  i n  c o n f l i c t  therewith. I n f e r i o r  courts o f  record 
may adopt ru les  no t  i n  c o n f l i c t  w i t h  such ru les  o r  w i t h  
s ta tu te .  ' 



I n  1929, t h e  Colorado Supreme Court adopted a  r u l e  which i n  
substance permi t ted  t r i a l  judges t o  comment upon the  evidence i n  j u r y  
t r i a l s ,  t o  the  same ex ten t  t h a t  such comment was pe rm i t ted  i n  t h e  fed- 
e r a l  d i s t r i c t  cour ts .  Two years l a t e r ,  i n  1931, t h e  a p p l i c a t i o n  o f  
t h i s  r u l e  i n  a  c r im ina l  case was challenged. The case, Kolkrnan v. 
Peo l e ,  89 Colo. 8, 300 P. 575 (1931), upheld t h e  v a l i d i t y  o f  t h e  
Xi+ The c o u r t  r e i t e r a t e d  i t s  b e l i e f  t h a t  t h e  rulemaking power i s  an 
inherent  and c o n s t i t u t i o n a l  r i g h t  o f  t h e  j u d i c i a l  department, q u i t e  
apar t  from any common law o r  s t a t u t o r y  grant .  The c o u r t  stated: 

Aside from any common law r i g h t  o r  s t a t u t o r y  grant ,  
t he  power t o  make r u l e s  o f  procedure i s  our cons t i t u -
t i o n a l  r i g h t .  Sect ion 1, a r t i c l e  V I ,  o f  t he  Const i tu-  
t i o n  o f  the  s t a t e  o f  Colorado, provides t h a t  t h e  j u d i -
c i a l  power o f  t h e  s t a t e  s h a l l  be vested i n  t h e  courts,  
sec t ion  2 charges t h i s  c o u r t  w i t h  "a  general super-
in tend ing  c o n t r o l  over a l l  i n f e r i o r  courts," and a r t i c l e  
I11 o f  t h e  same C o n s t i t u t i o n  provides t h a t  t h e  govern- 
ment s h a l l  be d i v ided  i n t o  th ree  departments, o f  which 
t h e  j u d i c i a l  i s  one, and a l so  provides t h a t  n e i t h e r  
department s h a l l  exerc ise any powers p roper l y  belonging 
t o  the  other,  except as i n  t h e  C o n s t i t u t i o n  expressly 
d i rec ted  o r  permitted. A search o f  t h e  C o n s t i t u t i o n  
warrants the  statement t h a t  the re  i s  no p r o v i s i o n  
t h e r e i n  expressly d i r e c t i n g  o r  p e r m i t t i n g  t h e  l e g i s -
l a t u r e  o r  execut ive departments t o  make r u l e s  with r e f -
erence t o  t r i a l  procedure i n  the  j u d i c i a l  department o f  
government. We are  n o t  c a l l e d  upon t o  determine what 
r i g h t  and power the l e g i s l a t i v e  department possesses, 
w i t h  reference t o  procedure i n  acqu i r i ng  j u r i s d i c t i o n  o f  
t h e  person o r  sub jec t  matter ,  b u t  t h e  quest ion w i t h  
which we a re  concerned i s  the  r i g h t ,  i r r e s p e c t i v e  o f  the  
s ta tu tes  and the  common law, b u t  i n  conformity w i t h  con- 
s t i t u t i o n a l  p rov is ions,  t o  make r u l e s  w i t h  reference t o  
procedural matters f o r  t h e  conduct o f  t r i a l s .  This i s  
inherent in the  j u d i  c i  a1 department. 

The j u d i c i a l  power o f  t h e  s t a t e  i s  vested i n  t h e  
courts;  t he  l e g i s l a t i v e  and execut ive departments are 
expressly forb idden t h e  r i g h t  t o  exerc ise it, and t h e  
cour ts ,  charged w i t h  the  duty o f  exe rc i s ing  the  j u d i c i a l  
power, must necessar i l y  possess the  means w i t h  which t o  
e f fec tua te  and exped i t ious ly  discharge t h a t  duty; t h i s  
duty can be performed and discharged i n  no o ther  manner 
than through r u l e s  o f  procedure, and consequently t h i s  
c o u r t  i s  charged w i t h  the  power and duty o f  formulat ing,  
promulgating, and enforc ing such r u l e s  o f  procedure f o r  
t h e  t r i a l  of ac t ions  as i t  deems necessary and proper 
f o r  performing i t s  c o n s t i t u t i o n a l  funct ions.  

I f  we assume t h a t  f o r  many years the cour ts  have 
surrendered, t o  a  c e r t a i n  extent ,  t he  rule-making power 
t o  the  l e g i s l a t i v e  department, and i f  we assume t h a t  



such a  p r a c t i c e ,  over a  long pe r iod  o f  t ime,  gave v a l i d -  
i t y  t o  t h e  exerc ise  o f  t h a t  f unc t i on  by t h e  l e g i s l a t i v e  
department, o r  t h a t  t he  l e g i s l a t i v e  s ta tu tes  upon the  
quest ions o f  procedure, and t h e  enforcement o f  those 
s ta tu tes  by the  cour ts ,  amounted t o  an adoption thereof  
by the  cou r t s  o f  such s t a t u t e s  as r u l e s  o f  cour ts ,  a l l  
has now been se t  a t  r e s t  by the  solemn a c t  o f  t he  Legis- 
l a t u r e  i n  passing a  s t a t u t e  recogn iz ing  the  cons t i t u -  
t i o n a l  power o f  t he  cour ts  t o  make i t s  own r u l e s  f o r  i t s  
own procedure. 

Even when t h e  case was being decided, i t was c l e a r  t h a t  t he  
members o f  t h e  General Assembly took  a  d i f f e r e n t  view. I n  t h e  Spr ing 
o f  1931, be fore  o f f i c i a l  re lease o f  t h e  Kolkman opin ion,  t h e  l e g i s -
l a t u r e  amended the  1913 a c t  by adding t h e w i n g  words t o  the  s t a t -  
u t o r y  au tho r i za t i on :  "Provided, t h a t  no r u l e  s h a l l  be made by the  
Supreme Court p e r m i t t i n g  o r  a l l ow ing  T r i a l  Judges ... t o  comment on 
the  evidence g iven on the  t r i a l  .I' (Colo. Laws 1931, Ch. 132). This 
amendment had no d i r e c t  e f f e c t  on t h e  Kolkman case i t s e l f ,  s ince i t 
d i d  not  p u r p o r t  t o  have any r e t r o a c t i v e  e f f e c t .  However, i t  was a 
d i r e c t  assau l t  on t h e  c o u r t ' s  asse r t i on  o f  inherent  o r  c o n s t i t u t i o n a l  
powers; i f  the  c o u r t ' s  surrender o f  such powers t o  the  l e g i s l a t u r e  was 
a t  an end, as t h e  op in ion  o f  Kolkman suggested, i t  would be expected 
t h a t  t he  c o u r t  would r e s i s t  t h i s  assau l t .  Such, however, was n o t  the  
case. The r e s t r i c t i o n  was c a r r i e d  over i n  t h e  Enabl ing Act  o f  1939 
(now Sect ion 13-2-108, C.R.S.  1973). And when t h e  c o u r t  promulgated 
t h e  Colorado Rules o f  C i v i l  Procedure under t h i s  l a t e r  ac t ,  i t  
inc luded a  p r o h i b i t i o n  aga ins t  comment on t h e  evidence by t r i a l  
judges. Rule 51, Colorado Rules o f  C i v i l  Procedure, reads i n  p a r t :  
"Before argument, t he  c o u r t  s h a l l  read i t s  i n s t r u c t i o n s  t o  t h e  j u r y  
b u t  s h a l l  no t  comment upon t h e  evidence." An almost i d e n t i c a l  p rov i -  
s ion  appears i n  Rule 30, Colorado Rules o f  Cr iminal  Procedure. 

The c o u r t  promulgated the  Rules o f  C i v i l  Procedure i n  1941 
under the  1939 Enabl ing Act (now Sect ion 13-2-108, C.R.S. 1973) and 
a l s o  promulgated t h e  Rules o f  Cr iminal  Procedure under the  1960 Enabl- 
i n g  Act  (now Sect ion 13-2-109, C.R.S. 1973). I n  these instances, 
rulemaking power has been s p e c i f i c a l l y  delegated t o  the  supreme cour t  
by t h e  General Assembly. S p e c i f i c a l l y ,  Sect ion 13-2-108, C.R.S. 1973, 
g rants  the  c o u r t  t h e  power t o  p resc r ibe  r u l e s  o f  p r a c t i c e  and proce-
dure i n  c i v i l  ac t i ons  i n  cou r t s  of record. The s t a t u t e  provides t h a t  
"... no r u l e s  s h a l l  be made by the  supreme c o u r t  p e r m i t t i n g  o r  a l low-
i n g  t r i a l  judges t o  comment on the  evidence g iven on t h e  t r i a l .  Such 
r u l e s  s h a l l  n e i t h e r  abridge, enlarge, nor modify t h e  substant ive 
r i g h t s  of any l i t i g a n t s .  The r u l e s  s h a l l  take e f f e c t  th ree months 
a f t e r  t h e i r  promulgat ion. I' Another s t a t u t e ,  Sect ion 13-2-109, C. R. S. 
1973, g rants  t h e  supreme c o u r t  t h e  a u t h o r i t y  t o  p resc r ibe  r u l e s  ". . . 
of p leading,  p r a c t i c e ,  and procedure w i t h  respect  t o  a1 1  proceedings 
i n  a1 1  c r i m i n a l  cases i n  a1 1  cou r t s  o f  t h e  s t a t e  o f  Colorado." The 
s t a t u t e  provides t h a t  t h e  c o u r t  s h a l l  f i x  t he  dates when such r u l e s  
take e f fec t .  A t h i r d  s t a t u t o r y  p rov i s ion ,  Sect ion 13-2-110, C.R.S. 
1973, g rants  t h e  supreme c o u r t  t h e  a u t h o r i t y  t o  i n s t i t u t e  r u l e s  of 



p r a c t i c e  and p r e s c r i b e  forms o f  process n o t  i n c o n s i s t e n t  w i t h  t h e  laws 
o r  c o n s t i t u t i o n  o f  t he  s t a t e .  

Adopt ion o f  Sec t ion  21, A r t i c l e  V I ,  i n  1962 

I n  t h e  e a r l y  1960's  Colorado at tempted t o  c l a r i f y  t he  c o u r t ' s  
rulemaking a u t h o r i t y .  That i s ,  pursuant  t o  t h e  j u d i c i a l  a r t i c l e  
(Colo. Const. A r t .  V I ,  Sec. 21), adopted i n  November, 1962, (e f f ec -  
t i v e  on January 12, 1965) t h e  supreme c o u r t  was c o n s t i t u t i o n a l l y  
vested w i t h  a u t h o r i t y  t o  make r u l e s  o f  c i v i l  and c r i m i n a l  p r a c t i c e  and 
procedure. The j u d i c i a l  a r t i c l e  (Colo. Const. A r t .  V I ,  Sec. 1and 2) 
a l s o  ves ts  t h e  supreme c o u r t  w i t h  genera l  super in tend ing  c o n t r o l  over 
a l l  i n f e r i o r  cour ts .  Under Sec t ion  2 1  o f  A r t i c l e  V I ,  t h e  General 
Assembly may p rov ide  s i m p l i f i e d  procedures f o r  c la ims o f  l ess  than 
$500 and f o r  misdemeanors. The s e c t i o n  reads as f o l  lows: 

SECTION 21. Rule-making power. The supreme c o u r t  
s h a l l  make and promulgate r u l e s  govern ing t h e  adminis-
t r a t i o n  o f  a l l  c o u r t s  and s h a l l  make and promulgate 
r u l e s  govern ing p r a c t i c e  and procedure i n  c i v i l  and 
c r i m i n a l  cases, except t h a t  t h e  general  assembly s h a l l  
have t h e  power t o  p rov ide  s i m p l i f i e d  procedure i n  county 
c o u r t s  f o r  c la ims n o t  exceeding f i v e  hundred d o l l a r s  and 
f o r  t h e  t r i a l  o f  misdemeanors. 

Th i s  p r o v i s i o n  d i d  n o t  a t t r a c t  much a t t e n t i o n  du r i ng  t h e  con-
ferences and d iscuss ions  on r e v i s i o n  o f  t h e  j u d i c i a l  a r t i c l e .  
Al though t h e  background m a t e r i a l  prepared i n  1960 f o r  submission t o  
t h e  General Assembly conta ins  severa l  re ferences t o  Sec t ion  21, these 
do no more than summarize t h e  p r o v i s i o n s  o f  t h e  s e c t i o n  (Colorado 
L e g i s l a t i v e  Counci l  Research P u b l i c a t i o n  No. 49, J u d i c i a l  Administra- 
t i o n  i n  Colorado, x x i ,  184 (1960). C o n s t i t u t i o n a l  ru lemaking powers 
adopted o r  proposed i n  o the r  s ta tes  a r e  mentioned, b u t  a re  n o t  
c r i t i c a l  l y  analyzed. 

Recent S t a t u t o r y  Enactments 

Several r ecen t  changes have been made i n  t h e  supreme c o u r t ' s  
rulemaking a u t h o r i t y  wherein t h e  General Assembly has express ly  
d i r e c t e d  t h e  c o u r t  t o  promulgate r u l e s  o f  procedure. Senate B i l l  278 
(1977 Session) enacted a new s t a t u t o r y  sec t ion ,  13-6-309.5, C. R. S. 
1973, and d i r e c t e d  t h e  c o u r t  t o  promulgate r u l e s  o f  procedure f o r  t h e  
operat ions o f  county c o u r t  t r a f f i c  v i o l a t i o n s  bureaus. Senate B i l l  52 
(1976 Session) enacted a  new s t a t u t o r y  p a r t  (Pa r t  4 o f  A r t i c l e  6  o f  
T i t l e  13, C.R.S.  1973) t o  c rea te  a  smal l  c la ims d i v i s i o n  i n  t he  county 
cou r t .  Sec t ion  13-6-413, C.R.S. 1973, d i r e c t s  t h e  c o u r t  t o  implement 
t h e  s t a t u t e  by app rop r i a te  r u l e s  o f  procedure f o r  t h e  small c la ims 
cour t .  Senate B i l l  532 (1979 Session) added a  new s t a t u t o r y  s e c t i o n  
(13-25-128, C.R.S.  1973) which s p e c i f i c a l l y  au thor ized  t h e  supreme 



c o u r t  t o  p resc r ibe  general r u l e s  o f  evidence. Such r u l e s  o f  evidence 
are  t o  be construed t o  be r u l e s  of procedure and p r a c t i c e  and a re  n o t  
t o  be construed i n  such manner t h a t  such r u l e s  would f i x ,  abr idge,  
enlarge, modify,  o r  d im in i sh  any subs tant ive  r i g h t .  The General 
Assembly s p e c i f i c a l l y  reserved t o  i t s e l f  t h e  power t o  enact laws 
r e l a t i n g  t o  subs tant ive  r i g h t s  inc lud fng ,  b u t  no t  l i m i t e d  t o ,  laws 
modi fy ing  o r  e l i m i n a t i n g  s a i d  r u l e s  o f  evidence. 

Procedural vs. Substant ive Rules 

This amendment t o  the  j u d i c i a l  a r t i c l e  a t  l e a s t  appears t o  have 
a l t e r e d  the  con tex t  i n  which i n t e r p r e t a t i o n  o f  the  rulemaking power 
must occur. The problem may no longer be approached as one o f  s ta tu -  
t o r y  cons t ruc t i on ,  o r  through specu la t ion  about t h e  inherent  powers o f  
t h e  cou r t ;  i t  has i ns tead  become a quest ion  o f  bas ic  c o n s t i t u t i o n a l  
law. One major aspect o f  t h e  problem invo l ves  t h e  range o f  sub jec t  
ma t te r  a f f e c t e d  by the  rulemaking power. Have the  c o u r t  and the  
l e g i s l a t u r e  bo th  power t o  make r u l e s  upon t h e  same sub jec t  mat te r ,  o r  
i s  t he re  a sphere w i t h i n  which the  c o u r t ' s  power i s  exc lus ive? The 
c o n s t i t u t i o n  apparent ly  withdraws t h e  power o f  t he  l e g i s l a t u r e  t o  
r e g u l a t e  p r a c t i c e  and procedure except i n  t he  county cour ts .  Yet t h e  
General Assembly has cont inued t o  pass such s t a t u t e s  ( A r t i c l e s  1t o  13 
o f  T i t l e  16, Code of Cr imina l  Proceedings, C.R.S. 1973, enacted i n  
1972). 

It i s  genera l l y  recognized t h a t  no absolute l i n e  o f  demarcation 
can be drawn between mat te rs  o f  substance and those o f  procedure, 
s ince a r u l e  charac ter ized as subs tant ive  f o r  one purpose may appro- 
p r i a t e l y  be regarded as procedural f o r  another.  The absence o f  f i r m  
d e f i n i t i o n s  concerning mat ters o f  substance and procedure makes 
genera l i za t i ons  about j u d i c i a l  rulemaking power d i f f i c u l t .  Several 
t e s t s  have been proposed t o  be o f  ass is tance i n  determin ing the  appro- 
p r i a t e  scope o f  t h e  j u d i c i a l  rulemaking power. See "Rules o f  P r a c t i c e  
and Procedure: A Study o f  J u d i c i a l  Rule-Making", 55 Mich. L. Rev. 623 
(1957); and " L e g i s l a t i v e  Contro l  Over J u d i c i a l  Rule-Making: A Problem 
i n  C o n s t i t u t i o n a l  Revision",  107 U. Pa. L. Rev. 1(1958). 

Scope o f  Rules 

Pursuant t o  e i t h e r  inherent ,  c o n s t i t u t i o n a l ,  o r  s t a t u t o r y  
a u t h o r i t y ,  o r  a combinat ion the reo f ,  t h e  c o u r t  has promulgated r u l e s  
i n  the  f o l l o w i n g  areas: 

Rules o f  C i v i l  Procedure - Chapters 1t o  17, Vol. 7A 
Rules Governing Admission t o  t h e  Bar - Chapter 18, Vol. 7A 
Unauthorized P rac t i ce  o f  Law - Chapter 19, Vol. 7A 
D i s c i p l i n e  o f  At torneys - Chapter 20, Vol. 7A 
Code o f  Pro fess iona l  R e s p o n s i b i l i t y  - Appendix t o  Chapter 20, 

Vol . 7A 



Professional  Service Corporat ions - Chapter 22, Vol. 7A 
Group Legal Serv ice - Chapter 23, Vol. 7A 
Commission on J u d i c i a l  Q u a l i f i c a t i o n  Rules o f  Procedure -

Chapter 24, Vol. 7A 
Code o f  J u d i c i a l  Conduct - Appendix t o  Chapter 24, Vol. 7A 
Rules o f  County Court C i v i l  Procedure - Chapter 25, Vol. 78 

Rules o f  Procedure f o r  Small Claims Courts - Chapter 26, 
Vol. 78 

Rules o f  Probate Procedure - Chapter 27, Vol. 7B 
Rules o f  Juven i le  Procedure - Chapter 28, Vol. 7B 
Rules o f  Cr iminal  Procedure - Chapter 29, Vol. 78 
Rules Governing the  Creat ion, Appointment, Terms and Procedure 

f o r  t h e  Pub l i c  Defender Commission - Chapter 29.3, Vol. 78 

Colorado Rules f o r  County Court T r a f f i c  V i o l a t i o n s  Bureaus -
Chapter 29.5, Vol. 7B 

Munic ipal  Court Rules o f  Procedure - Chapter 30, Vol. 78 
Rules of Jury  Se lec t i on  and Serv ice - Chapter 31, Vol. 78 
Appel late Rules - Chapter 32, Vol.  7B 
Colorado Rules o f  Evidence - Chapter 33, Vol. 78 

Colorado Jury  I n s t r u c t i o n s  - Separate book publ ished by 
Bancroft-Whitney 

Rul emaki ng Process 

Other than t h e  p r o v i s i o n  i n  13-2-108, C.R.S. 1973, which pro- 
v ides t h a t  t h e  r u l e s  o f  c i v i l  procedure s h a l l  take e f f e c t  t h ree  months 
a f t e r  being promulgated, there  i s  no express c o n s t i t u t i o n a l ,  s ta tu -
t o r y ,  o r  c o u r t  r u l e  which s p e c i f i e s  the  rulemaking process. Gener-
a l l y ,  t he  supreme c o u r t  requests t h e  p a r t i c i p a t i o n  o f  var ious groups 
i n  the  development, d r a f t i n g  and adopt ing o f  c o u r t  ru les .  The supreme 
c o u r t  appoints the  i n d i v i d u a l  representa t ives  from the  j u d i c i a l  coun-
c i l ,  l e g i s l a t u r e ,  bar  assoc ia t ion  committees and the  judges' associa-
t i o n  who p a r t i c i p a t e  i n  t h e  rulemaking process. Bar assoc ia t ion  com- 
mi t tees  and committees appointed by the  c o u r t  a re  es tab l ished on an ad 
hoc basis.  Open hearings and p r i o r  p u b l i c a t i o n  o f  proposed r u l e s  are 
not  s p e c i f i c a l l y  required.  

The proposed r u l e s  are  o f f i c i a l l y  adopted by a c t i o n  o f  the  
supreme cour t .  No review i s  requ i red  by any o ther  agency o r  govern-
mental body. 

Rulemaking procedures i n  o the r  s ta tes .  As a means o f  ga in ing  a 
perspect ive on poss ib le  approaches f o r  formal i z i  ng t h e  rulemaking pro- 
cess t h e  procedures used i n  several o the r  s ta tes  were reviewed: - For 
example, i n  Arizona, the  l e g i s l a t u r e  has s p e c i f i e d  t h a t  t he  supreme 
cour t  must p r i n t  and d i s t r i b u t e  a l l  r u l e s  t o  members o f  t he  s t a t e  bar 
and t h a t  r u l e s  may no t  be e f f e c t i v e  u n t i l  s i x t y  days a f t e r  they have 
been so d i s t r i b u t e d  (A r i z .  Rev. S ta t .  Sec. 12-109 (1956)). I n  Con- 
nec t i cu t ,  the  l e g i s l a t u r e  has provided f o r  t he  appointment o f  s i x  mem- 



bers o f  t h e  l e y i s l a t u r e l s  j o i n t  s tand ing  committee on j u d i c i a r y  who, 
on the  c a l l  o f  t he  ch ie f  j u s t i c e ,  s h a l l  meet a t  l e a s t  once a year  t o  
con fe r  w i t h  t h e  r u l e s  committee o f  t h e  supe r io r  c o u r t  regard ing  the  
r u l e s  o f  p r a c t i c e ,  p leadings,  forms and procedures f o r  a l l  cou r t s  o f  
reco rd  (Conn. Gen. S ta t .  Ann. Sec. 51-1Sa). The process u t i 1  i z e d  i n  
F l o r i d a  f o r  developing, d r a f t i n g ,  and adopt ing  r u l e s  o f  c o u r t  i s  more 
fo rmal ized  than i n  most s ta tes .  The supreme c o u r t  has s e t  o u t  a 
"Procedure f o r  Changes t o  a l l  Rules o f  Procedure i n  F l o r i d a  Courts",  
which inc ludes  t h e  f o l l o w i n g  steps: 

1. 	 Recommendations (made t o  t h e  c o u r t  every f o u r  years);  
2. 	Submission t o  Rules Committee o f  t h e  F l o r i d a  Bar; 
3. 	 Assignment by t h e  committee t o  subcommittees ( repo r t s  

from subcommittees due on o r  be fo re  October 15 o f  t h e  
year  preceeding adopt ion  o f  r u l e s ) ;  

4. 	 Submission t o  t h e  Board o f  Governors o f  t he  F l o r i d a  Bar 
a t  i t s  January meeting; 

5. 	 Board recommendations t o  Supreme Court  be fore  A p r i l  1 
o f  each quadrennium; 

6. 	 Hear ing h e l d  i n  May o r  June a f t e r  p u b l i c a t i o n  i n  the  
F l o r i d a  Bar Journa l ;  

7. 	 I f  adopted, t h e  r u l e ( s )  become e f f e c t i v e  on January 1 
a f t e r  t h e  hear ing.  

I n  Iowa, a l l  c i v i l ,  c r i m i n a l ,  and a p p e l l a t e  r u l e s  and forms 
p resc r i bed  by t h e  supreme c o u r t  under Iowa Code Ann., Sec. 684.18, 
must be repo r ted  t o  t h e  General Assembly w i t h i n  twenty days a f t e r  t h e  
commencement o f  e i t h e r  r e g u l a r  l e g i s l a t i v e  session. The l e g i s l a t u r e  
may amend these r u l e s  d u r i n g  t h e  sess ion i n  which they  a re  repor ted.  
The r u l e s  take  e f f e c t  J u l y  1f o l l o w i n g  t h e  adjournment o f  t h e  sess ion 
i n  which they  were repor ted.  

I n  Maryland, l e g i s l a t i o n  has been enacted which prov ides  s ta tu -  
t o r y  a u t h o r i z a t i o n  f o r  t h e  appointment o f  a s tand ing  committee on 
r u l e s  o f  p r a c t i c e  and procedure. The s t a t u t e  se ts  o u t  t h e  composi- 
t i o n ;  p r o v i s i o n s  f o r  reimbursement o f  members; t r a v e l  and o the r  
expenses; t h e  employment o f  r e p o r t e r s  and o t h e r  committee ass i s tan ts ;  
e t c .  Md. Courts Code Ann. Sec. 13-301 e t  seq. , (1977 Cum. Supp. ). 
The s t a t u t e  has been implemented by Maryland Rule 4 ("Promulgat ion o f  
Rules"), which regu la tes  t h e  rulemaking process and procedure; pro-
v ides  f o r  p u b l i c a t i o n  o f  n o t i c e  o f  proposed r u l e  changes; and estab- 
l i s h e s  e f f e c t i v e  dates f o r  such r u l e  changes. 

I n  South Caro l ina ,  a l l  supreme c o u r t  r u l e s  and amendments t o  
r u l e s  govern ing p r a c t i c e  and procedure i n  s t a t e  c o u r t s  must be submit- 
t e d  by t h e  c o u r t  t o  t h e  j u d i c i a r y  committees o f  each house o f  t h e  
l e g i s l a t u r e .  Such r u l e s  o r  amendments become e f f e c t i v e  n i n e t y  calen-
dar  days a f t e r  submission, unless disapproved by a concurrent  reso lu -  
t i o n  o f  bo th  houses o f  t h e  General Assembly (Rules o f  Supreme Court ,  
Rule 36 (adopted 1977)). 

I n  Vermont, t h e  General Assembly may modi fy  r u l e s  o r  repeal  
supreme c o u r t  r u l e s  be fo re  they  take  e f f e c t  ( V t .  Const. Ch. 11, Sec. 



28d (1974) and V t .  S ta t .  Ann. T i t .  12, Sec. 1 (Supp. 1977)). 

I n  V i r g i n i a ,  t he  supreme c o u r t  has rulemaking a u t h o r i t y ,  b u t  
t he  l e g i s l a t u r e  may supercede a l l  c o u r t  r u l e s  (Va. Const. A r t .  V I ,  
Sec. 5). 

Rulemaking A u t h o r i t y  i n  Other States -- Courts o r  L e g i s l a t i v e  

The m a j o r i t y  o f  s ta tes  appear t o  ves t  rulemaking power i n  t he  
cour ts ,  as does Sect ion 21  o f  A r t i c l e  V I  o f  t he  Colorado Cons t i t u t i on .  
However, some s ta tes  have d i f f e r e n t  p rov i s ions .  The j u d i c i a l  a r t i c l e  
o f  t he  Kansas c o n s t i t u t i o n  vests j u d i c i a l  power i n  one c o u r t  o f  jus -  
t i c e  and grants the  supreme c o u r t  general a d m i n i s t r a t i v e  a u t h o r i t y  
over a l l  s t a t e  cour ts .  The Kansas c o n s t i t u t i o n ,  however, does n o t  
e x p l i c i t l y  recognize the  c o u r t ' s  rulemaking a u t h o r i t y .  An express 
g ran t  o f  rulemaking power was d e l i b e r a t e l y  de le ted  by the  l e g i s l a t u r e  
be fore  the  a r t i c l e  was passed (Kan. Const. A r t .  3, Sec. 1). Responsi-
b i l i t y  f o r  procedural rulemaking r e s t s  i n  bo th  the  l e g i s l a t u r e  and the  
supreme cour t .  The l e g i s l a t u r e  has adopted codes o f  c r i m i n a l  and 
c i v i l  procedure. However, i t  has recognized the  i nhe ren t  power o f  the  
c o u r t  t o  supplement o r  amend the  codes i n s o f a r  as they p e r t a i n  t o  
p leading,  p r a c t i c e  o r  procedure, and do no t  abridge, enlarge, o r  
modify any subs tant ive  r i g h t  (Kan. S ta t .  Ann. 60-2607 (1976)). 

Rulemaking a u t h o r i t y  i n  Alaska r e s t s  w i t h i n  t h e  supreme cou r t ,  
sub jec t  t o  change by a  two - th i rds  vote o f  each house o f  t he  l e g i s -
l a t u r e  (Alaska Const. A r t .  I V ,  Sec. 15). I n  New York, t he  l e g i s -  
l a t u r e  has the  pr imary power t o  r e g u l a t e  p r a c t i c e  and procedure, b u t  
i t  may delegate rulemaking power i n  these areas i n  whole o r  i n  p a r t ,  
t o  t he  cou r t s  (N.Y. Const. A r t .  6, Sec. 30). Rulemaking power i n  
North Caro l ina  i s  shared by the  supreme c o u r t  and the  General Assem- 
b l y .  The supreme c o u r t  has u l t i m a t e  a u t h o r i t y  f o r  the  appe l l a te  d i v i -  
s ion;  t he  General Assembly has u l t i m a t e  r e s p o n s i b i l i t y  f o r  t he  supe-
r i o r  c o u r t  and d i s t r i c t  c o u r t  d i v i s i o n s .  The General Assembly may, 
however, delegate t h i s  a u t h o r i t y  t o  t he  supreme cour t .  Nevertheless, 
t h e  General Assembly may s t i l l  a l t e r ,  amend, o r  repeal any r u l e  o f  
p r a c t i c e  o r  procedure adopted by the  supreme c o u r t  f o r  the  super io r  
c o u r t  o r  d i s t r i c t  c o u r t  d i v i s i o n s  (N.C. Const. A r t .  I V ,  Sec. 1). 

The rulemaking power i n  Oregon i s  vested p r i m a r i l y  i n  t he  
l e g i s l a t u r e .  I n  1977, t he  Oregon General Assembly enacted a  s t a t u t e  
which es tab l ished a Counci l  on Court Procedures. Th is  counc i l  con-
s i s t s  o f  one j u s t i c e  o f  the  supreme cou r t ,  one judge o f  t he  c o u r t  o f  
appeals, s i x  judges o f  the  c i r c u i t  c o u r t ,  two judges o f  t he  d i s t r i c t  
cou r t ,  twelve members o f  t he  s t a t e  bar ,  and one p u b l i c  member. Th is  
counc i l  has a u t h o r i t y  t o  adopt " r u l e s  governing p leading,  p r a c t i c e  and 
procedure i n  a l l  c i v i l  proceedings i n  a l l  cou r t s  o f  t he  s t a t e  which 
s h a l l  n o t  abridge, enlarge,  o r  modi fy  t he  subs tant ive  r i g h t s  o f  any 
l i t i g a n t . "  The r u l e s  au thor ized by the  s t a t u t e  do n o t  i nc lude  r u l e s  
of evidence o r  r u l e s  of appe l l a te  procedure. The r u l e s  adopted by the  
counc i l ,  a long w i t h  a  l i s t  of s t a t u t o r y  sec t ions  t o  be superceded by 
such r u l e s ,  a re  t o  be submitted t o  the  l e g i s l a t u r e  a t  t he  beginning of 



each regu la r  session and are  t o  go i n t o  e f f e c t  n i n e t y  days a f t e r  t he  
c lose  o f  t h a t  session unless the  l e g i s l a t u r e  prov ides an e a r l i e r  
e f f e c t i v e  date. But t he  l e g i s l a t u r e  may, by s t a t u t e ,  amend, repeal ,  
o r  supplement any o f  t he  ru les .  

Committee Ac t i on  

Two c h i e f  j u s t i c e s  o f  t he  Colorado Supreme Court,  former Chief  
J u s t i c e  Edward P r i n g l e  and c u r r e n t  Chief  J u s t i c e  Paul Hodges, t e s t i -
f i e d  be fore  t h e  1980 i n t e r i m  Committee on J u d i c i a r y  on the  rule-making 
power o f  t h e  supreme cou r t .  Al though l e g i s l a t o r s  expressed concern 
over t he  p o t e n t i a l  c o n f l i c t  t h a t  cou ld  a r i s e  over t h e  issue o f  r u l e -  
making, bo th  c h i e f  j u s t i c e s  asser ted t h a t  t h e  present  system was work- 
i n g  w e l l ,  and t h a t  no c o n s t i t u t i o n a l  o r  s t a t u t o r y  changes were needed. 
Both c h i e f  j u s t i c e s  were f u r t h e r  o f  t h e  op in ion  t h a t  con f ron ta t i on  
between t h e  l e g i s l a t u r e  and the  j u d i c i a l  branch has been avoided 
because t h e  representa t ives  i n  t he  l e g i s l a t u r e  and t h e  j u s t i c e s  o f  t h e  
supreme c o u r t  r e a l i z e  the  parameters o f  t h e i r  respec t i ve  a u t h o r i t y  i n  
r e l a t i o n  t o  t h e  rule-making process. Members o f  t h e  committee, w h i l e  
acknowledging t h a t  major c o n f l i c t s  have thus f a r  been avoided, none-
the less  warned t h a t  c o n f r o n t a t i o n  may i n e v i t a b l y  occur. Al though 
the re  was some i n t e r e s t  expressed by bo th  l e g i s l a t o r s  and the  c h i e f  
j u s t i c e s  i n  a t tempt ing  t o  f u r t h e r  de l i nea te  t h e  respect ive  powers o f  
t h e  l e g i s l a t u r e  and the  supreme c o u r t  by d i f f e r e n t i a t i n g  subs tant ive  
r u l e s  from procedural ru les ,  t he  committee concludes t h a t  t h i s  i s  an 
area t h a t  needs f u r t h e r  study. 

No l e g i s l a t i v e  recommendations are  made by the  committee i n  t he  
area o f  t h e  rule-making power o f  t h e  supreme cou r t .  

THE COST OF COURT-APPOINTED COUNSEL 

AND THE PUBLIC DEFENDER SYSTEM 


Background 


The r i g h t  o f  a  defendant t o  have the  assis tance o f  counsel i s  
w e l l  de f ined i n  bo th  t h e  Un i ted  States C o n s t i t u t i o n  and the  Colorado 
C o n s t i t u t i o n  and has been upheld i n  numerous c o u r t  decis ions.  2/ This 
c o n s t i t u t i o n a l  guarantee has been expanded by t h e  cou r t s  t o  e n f i t l e  an 
i n d i g e n t  defendant i n  a  c r i m i n a l  proceeding t o  have counsel appointed 

-2/ Un i ted  States Cons t i t u t i on .  amends. V I .  X I V ;  Colorado Const i tu -  
t i o n ,  a r t .  11, Sec. 16.; ~scobedo v. s t a t e s  o f  I l l i n o i s ,  378 
U. S. 478, 84 S . C t .  1758, 12 L. Ed. 2d 977 (1964). 



a t  t h e  expense o f  t h e  s t a t e  i n  o rder  t o  a s s i s t  such i n d i g e n t  i n  h i s  
defense. 3/ Consequently, absent an i n t e l l i g e n t  waiver,  no person may 
be imprisoned f o r  any o f fense unless he was represented by counsel a t  
h i s  t r i a l .  -4/ 

The c o n s t i t u t i o n a l  r i g h t  t o  counsel has been f u r t h e r  expanded 
by the  cou r t s  i n  t h e i r  r u l i n g s  regard ing  enhancement o f  punishment f o r  
c e r t a i n  crimes. The cou r t s  have h e l d  t h a t  an uncounseled p r i o r  con-
v i c t i o n  cannot be used l a t e r  t o  support  o r  enhance a d e p r i v a t i o n  o f  
l i b e r t y  f o r  another of fense,  even i f  t h e r e  was no p o s s i b i l i t y  o f  
imprisonment f o r  t h e  i n i t i a l  o f fense.  5/ Th is  concept and t h e  impact 
o f  such dec is ions  w i l l  be discussed i n  g r e a t e r  d e t a i l  l a t e r  i n  t h i s  
repo r t .  

The s t a t e  o f  Colorado es tab l i shed  a p u b l i c  defender 's  o f f i c e  i n  
1970 f o r  t h e  express purpose o f  represent ing  i n d i g e n t  c l i e n t s .  How-
ever, even w i t h  the  establ ishment  o f  t h e  p u b l i c  defender 's  o f f i c e ,  
t he re  a re  s t i l l  many instances i n  which i n d i g e n t  defendants must be 
suppl ied w i t h  p r i v a t e  counsel appointed by t h e  cour t .  These i nc lude  
c o n f l i c t  o f  i n t e r e s t  cases w i t h i n  t h e  p u b l i c  defender 's  o f f i c e ,  t he  
l a c k  o f  a p u b l i c  defender i n  a c e r t a i n  geographical area; when the  
p u b l i c  defender s t a f f  i s  n o t  adequate t o  p rov ide  a competent defense; 
o r ,  i n  c i v i l  mat te rs  such as guardian ad l i t e m  cases and dependency 
and neg lec t  cases, which t h e  p u b l i c  defender does no t  l i t i g a t e .  While 
t h e  p u b l i c  defender over load s i t u a t i o n  i s  e s s e n t i a l l y  t he  r e s u l t  o f  
workload and l a c k  o f  s t a f f  problems, c o n f l i c t  o f  i n t e r e s t  s i t u a t i o n s  
are  t h e  r e s u l t  o f  r u l e s  o f  law and e th i cs .  Such appointments w i l l  
cont inue as long as t h e r e  are m u l t i p l e  defendants. I n  add i t i on ,  t he  
appointments o f  counsel i n  guardian ad l i t e m  and dependency and 
neg lec t  cases i s  requ i red  by law. 

-3/ Mart inez v. People, 173 Colo. 515, 480 P.2d 843 (1971). 

-4/ Sco t t  v. I 1  1 ino i  s, 440 U. S. 367, 99 S. C t .  1158, 59 L. Ed. 2d 383 
(1979); Arqers inger  v. Hamlin, 407 U. S. 25, 92 S. C t .  2006, 32 
L. Ed. 530 (1972). 

-5/ Baldasar v. I l l i n o i s ,  -U. S. -9 100 S.Ct. 1585, L. Ed. 
2d-'(1980); People v. Hampton, -Colo. P. 2d (1980) 
(Su~reme Court No. 79SA36l. e- .  announced 0 c t o b e r ' 6 ~ 9 8 0 ~ - ~ e o ~ l  
v. Rovbal . Colo. P. 2d (1980) (~k reme-COU-

-C O ~ O .  P. 2b (1980 j (supreme= 

announce&p tse r  15, 1'5Hb) (Roybal I);People v. MCM; 


-Colo. P. 2d (1980) (Supreme Court No. I 9 


announceT3eptenber 2, 19lRJJ. 




The r l s i n g  cos t  t o  t h e  s t a t e  o f  p r o v l d l n g  cour t -appolnted coun-
se l  over the l a s t  t h ree  f i s c a l  years i s  r e f l e c t e d  i n  Table I11 which 
was prepared by the  J o i n t  Budget Committee s t a f f .  The J o i n t  Budget 
Committee expla ined the  i n fo rma t ion  presented i n  Table 111, as f o l -
1 ows: 

The data presented on Table I (shown here as Table 111) 
i s  f o r  cour t -appointed counsel ac tua l  expenditures i n  
FY's 1977-78 and 1978-79 and app rop r ia t i ons  i n  FY's 
1979-80 and 1980-81 by reason o f  appointment. The mag-
n i t u d e  o f  growth alone p o i n t s  o u t  t he  problem. Not 
count ing  t h e  p r i o r  year  appointments appropr ia t ion ,  made 
f o r  t he  f i r s t  t ime i n  FY 1980-81, t h e  average annual 
compounded growth r a t e  f o r  t h e  most recen t  t h ree  f i s c a l  
years i s  35.4%. The p r i o r  y e a r ' s  appointment appropr ia-  
t i o n  was made f o r  t h e  f i r s t  t ime  i n  FY 1980-81 i n  an 
at tempt t o  r e l a t e  expenditures t o  date o f  appointment. 
The ( j u d i c i a l )  department had been accumulat ing a l a r g e  
backlog o f  accounts payable f o r  appointments made i n  one 
f i s c a l  year  b u t  n o t  payable u n t i l  t he  fo l l ow ing .  This  
was the  ( j o i n t  budget) committee's at tempt t o  c l a r i f y  
t he  account ing system f o r  appointments. (Language i n  
parenthesis  added f o r  c l a r i t y . )  

Th i s  i nc reas ing  cos t  f o r  defending i n d i g e n t  persons and of 
represent ing  c h i l d r e n  as guardian ad l i t e m  o r  i n  dependency and 
neg lec t  cases necess i ta ted  an examinat ion o f  t he  problem by the  1980 
i n t e r i m  Committee on J u d i c i a r y  i n  t h e  hope t h a t  so lu t i ons  cou ld  be 
proposed t o  c o n t r o l  these r i s i n g  s t a t e  expenditures. 



TABLE I11 

Court-Appointed Counsel Payments 

By Reason o f  Appointment 


Actual Actual Appropr iat ion Appropr iat ion 
Reason F Y  1977-78 F Y  1978-79 F Y  1979-80 F Y  1980-81 

Conf 1 ic t  
o f  
I n t e r e s t  $ 713,399 $ 864,092 

(1,7961 (1,946) 

Publ i c  
Defender 
Over1 oad $ 156,818 $ 158,017 

(1,207) (1,152) 

Publ i c  
Defender 
Unavai 1 -
able $ 20,513 $ 13,607 

(176) (73) 

Guardian 
ad Litem $ 147,679 $ 261,457 

(1,110) (1,951) 

Dependency 
and Neglect $ 130,602 $ 192,521 

(510 (766) 

Other $ 23,240 $ 19,558 
(99) (107) 

P r i o r  Year 
Appoi n t -  - - - - ments 

* 	 A more accurate t o t a l  f o r  comparison purposes would be t o  omit 
the p r i o r  year 's  appointments appropr iat ion from the t o t a l .  
The more comparable f i g u r e  would be $2,458,373. 



Committee Findings and Recommendations 

I n  o rder  t o  combat t he  r i s i n g  cos ts  o f  cour t -appointed counsel 
f o r  i nd igen ts ,  var ious  recommendations were made t o  the  committee. 
However, be fore  these suggest ions a re  examined, i t  should f i r s t  be 
po in ted  ou t  t h a t  t he re  are  a l ready attempts be ing  made t o  reduce 
expenditures i n  t h i s  area. P i l o t  programs have been es tab l ished i n  
Denver, E l  Paso, and Adams count ies  t o  improve the  screening process 
t o  more accura te ly  determine t h e  e l i g i b i l i t y  o f  a person f o r  a 
s tate- funded a t to rney .  A d d i t i o n a l l y ,  t he  Chief  J u s t i c e  o f  the  Supreme 
Court may now t r a n s f e r  appropr ia t ions  from t h e  j u d i c i a l  department t o  
the  p u b l i c  defender 's  o f f i c e .  Footnote 9 1  o f  t h e  1980 Long B i l l  
author ized the  c h i e f  j u s t i c e  t o  t r a n s f e r  p u b l i c  defender over load and 
unavai 1 ab le  app rop r ia t i ons  t o  the  pub1 i c defender. Recently, $188,000 
was t r a n s f e r r e d  t o  the  p u b l i c  defender 's  o f f i c e  i n  t h i s  manner. Th is  
t r a n s f e r  may p o s s i b l y  reduce t h i s  area o f  expendi ture i n  the  nex t  
f i s c a l  year  because t h e  p u b l i c  defender p rov ides  l ess  expensive assis-  
tance t o  i nd igen ts  compared t o  p r i v a t e  a t to rneys  appointed by the  
cou r t .  - 6/ 

E l i m i n a t i o n  o f  p o s s i b i l i t y  o f  imprisonment. Because an i n d i -  
gent defendant must be o f f e r e d  counsel i f  the re  i s  a p o s s i b i l i t y  t h a t  
h i s  c o n v i c t i o n  cou ld  r e s u l t  i n  imprisonment, e l i m i n a t i n g  t h e  p o t e n t i a l  
i n c a r c e r a t i o n  would r e l i e v e  the  s t a t e  o f  i t s  o b l i g a t i o n  t o  p rov ide  an 
a t to rney  f o r  an i n d i g e n t  defendant. One method o f  accomplishing t h i s  
i s  t o  r e q u i r e  the  prosecut ing  a t to rney  t o  i n d i c a t e  i n  h i s  i n i t i a l  
charge whether he w i l l  seek i n c a r c e r a t i o n  as a pena l t y  i f  t h e  defen- 
dant i s  convicted. Th is  i s  one o f  t h e  committee's recommendations and 
i s  conta ined i n  B i l l  2. I n  add i t i on ,  t he  b i l l  mandates t h a t  t he  judge 
cannot sentence a defendant t o  j a i l  i f  the  prosecut ing  a t to rney  has 
s t i p u l a t e d  t h a t  he w i l l  n o t  ask f o r  a j a i l  term upon conv i c t i on .  

A second method f o r  e l i m i n a t i n g  the  p o s s i b i l i t y  o f  imprisonment 
would be t o  reduce the  number o f  cr imes which c a r r y  a p o t e n t i a l  j a i l  
sentence. Because o f  t he  enormous t a s k  o f  examining a l l  the  crimes, 
t h e  committee concluded t h a t  i t  d i d  n o t  have s u f f i c i e n t  t ime t o  accom- 
p l i s h  t h i s  task.  Therefore, t he  committee d i d  n o t  make any s p e c i f i c  
recommendation regard ing  cr ime r e c l a s s i f i c a t i o n .  However, a spec ia l  
commission composed o f  representa t ives  from a l l  t h r e e  branches o f  gov- 
ernment i s  c u r r e n t l y  undertak ing an examinat ion o f  Colorado's cr ime 
c l a s s i f i c a t i o n  system f o r  d iscrepancies.  7/ It may be appropr ia te  f o r  
t h i s  commission t o  address t h e  questTon o f  which cr imes should be 
r e c l a s s i f i e d  so as n o t  t o  have a j a i l  sentence. 

6/ - For f i s c a l  year  1977-78, t h e  j o i n t  budget committee s t a f f  com- 
puted t h a t  t he  average c o s t  f o r  defending i nd igen ts  was $152 
pe r  case f o r  t he  p u b l i c  de fender 's  o f f i c e  as compared t o  $280 
pe r  case f o r  cour t -appointed p r i v a t e  a t to rneys .  

7/ - The Commission on Crime C l a s s i f i c a t i o n  and Sentencing was 
es tab l i shed  by execut ive order  on December 31, 1979. 



The e f f i c a c y  o f  reducing cos ts  by reducing the  number o f  crimes 
which c a r r y  p o t e n t i a l  j a i l  sentences was quest ioned by the  p u b l i c  
defender 's  o f f i c e .  The crimes t h a t  would be e f f e c t e d  by t h i s  approach 
are those i n  which j a i l  sentences are  r a r e l y  given, t h a t  i s ,  misde-
meanors and t r a f f i c  offenses. Only a  small p o r t i o n  o f  t h e  t o t a l  cos t  
f o r  bo th  the  p u b l i c  defender system and court -appointed p r i v a t e  coun-
se l  i s  used f o r  defending persons charged w i t h  these types o f  minor 
crimes. V i r t u a l l y  none o f  t h e  crimes which c u r r e n t l y  r e q u i r e  the  
appointment o f  counsel would be e l im ina ted  by dec r im ina l i za t i on ,  and 
the  appointments t h a t  would be e l im ina ted  would have an i n s i g n i f i c a n t  
impact because o f  t h e  small fees charged f o r  these minor crimes. One 
a l t e r n a t i v e  i n  t h i s  area would be t o  reduce the  number o f  f i l i n g s  
through the  use o f  de fer red prosecut ion  programs; t h i s  may have an 
impact by reducing t h e  number o f  smal ler  cases. 

D i r e c t l y  r e l a t e d  t o  t h e  issue o f  removal o f  poss ib le  j a i l  sen-
tences by r e c l a s s i f y i n g  crimes o r  by l e g a l  and a d m i n i s t r a t i v e  proce- 
dures i s  t h e  problem concerning the  enhancement o f  punishment. The 
quest ion i s  t h i s :  can a  c o n v i c t i o n  obta ined w i thou t  b e n e f i t  o f  coun-
se l  o r  waiver o f  counsel be used t o  increase a  sentence f o r  a subse-
quent v i o l a t i o n ?  There have been two con t rad ic to ry  hold ings by t h e  
Un i ted  States Supreme Court i n  t h i s  matter.  I n  Baldasar v. I l l i n o i s ,  
- U. S. 100 S . C t .  1585, - L. Ed. 2d -(1980), t h e  c o u r t  r u l e d  -9 

t h a t  an uncounseled ~ r i o r  c o n v i c t i o n  mav n o t  be used t o  increase a 
sentence f o r  a  1  a t e r  conv ic t i on ,  e v e n  if no impr i  sonment was imposed 
f o r  t h e  p r i o r  conv ic t ion .  Conversely, i n  Lewis v. Un i ted  States, 
U. S. 100 S . C t .  915, 63 L.Ed. 2d 198 (1980), t he  c o u r t  he ld  t h a G  -9 

~ r i o rfe lonv  c o n v i c t i o n  which r e s u l t e d  i n  im~r i sonment  was ~ e r m i t t e d  
t o  supportw a  federa l  c r im ina l  charge o f  possession o f  a  f i r ea rm by a  
conv ic ted  fe lon .  Th is  same problem concerning enhancement o f  punish-
ment has r e c e n t l y  been addressed by t h e  Colorado Supreme Court i n  
cases i n v o l v i n g  persons found t o  be hab i tua l  t r a f f i c  of fenders.  -8/ I n  
t h e  Roybal Icase, the  c o u r t  he ld  t h a t  t h e  s t a t u t e  on d r i v i n g  a f t e r  
judgment must be construed t o  p r o h i b i t  t he  use o f  a  c o n v i c t i o n  
obtained w i thou t  b e n e f i t  o r  waiver o f  counsel as a  foundat ion f o r  t he  
increased punishment which i s  au thor ized f o r  v i o l a t i o n  o f  t h a t  s t a t -  
ute. I n  Roybal It h e  i n i t i a l  c o n v i c t i o n  was punishable by a  j a i l  sen-
tence. I n  the  Hampton case the re  was no p o s s i b i l i t y  o f  i nca rce ra t i on  
f o r  t he  i n i t i a l  o f fense,  and y e t ,  expanding the  scope o f  Roybal I,t h e  
supreme c o u r t  he ld  t h a t  al though inca rce ra t i on  was no t  a  poss ib le  con- 
sequence o f  conv ic t ion ,  t he  r i g h t  t o  counsel, absent a  waiver, i s  
s t i l l  necessary s ince i t s  l a t e r  use may be used t o  support a  j a i l  sen-
tence. 

People v. Hampton, -Colo. -9 - P.2d (1980) (Supreme 
Court No. 7 9 ~ ~ 3 6 1 ,  announced October 6,1980)
 ; Peo l e  v  

(Su~reme Court -5Ei-Roybal , -Colo. P. 2d (1980) 
79SA466, a n n o u n c ~  1980) ; e  v. Roybal ,'s e ~ m b e r ~ ,  ~ e o p i  
Colo. P. 2d (1980) (Supreme Court No. 7%~3m
an noun^' G t e m b e r T 5 ,  1980) (Roybal I) ;  People v. McKni 
-Colo. P. 2d (1980) (Supreme Court No. 19SA 
a n n o u n c e & p ~ b e r  c l 9 8 0 ) .  



Reduction o f  t h e  number o f  defendants e l i g i b l e  f o r  s tate- funded 
counsel. Another method f o r  c u t t i n g  cos ts  i s  t o  reduce t h e  number o f  
persons who are  e l i g i b l e  t o  rece ive  counsel a t  s t a t e  expense by 
i nc reas ing  t h e  income l e v e l  f o r  determin ing indigency. As p rev ious l y  
mentioned, p i l o t  programs are  underway which may improve the  screening 
process by e l i m i n a t i n g  those persons who are i n e l i g i b l e  f o r  ass is-
tance. The c u r r e n t  e l i g i b i l i t y  income gu ide l i nes  a re  es tab l ished by 
supreme c o u r t  d i r e c t i v e  Number 79-14 which i s  s e t  f o r t h  below: 

ELIGIBILITY INCOME GUIDELINES 

As approved by the  Board o f  D i r e c t o r s  o f  t he  Legal 
A id  s o c i e t y  o f  - Metropol i t a n  Denver, e f f e c t i v e  May 29, 
1979. 

FAMILY S I Z E  MONTHLY INCOME YEARLY INCOME 
1 $354 $ 4,250 
2 $460 $ 5,525 
3 $583 $ 7,000 
4 $698 $ 8,375 
5 $812 $ 9,750 
6 $927 $11,125 

More than s i x  (6) add $115 per  a d d i t i o n a l  person. 

The above income l e v e l s ,  which a r e  based on the  
l a t e s t  semi-annual r e v i s i o n  o f  t he  pover ty  gu ide l ines  by 
t h e  Federal O f f i c e  o f  Management and Budget, should be 
used t o  determine c l i e n t  e l i g i b i l i t y .  The gu ide l ines  
are based on GROSS INCOME. 

TOTAL FAMILY INCOME CONSIDERED I N  APPLYING STAN- 
DARDS, I F  MORE THAN ONE MEMBER OF THE FAMILY DOMICILED 
AT THE SAME RESIDENCE I S  WORKING. INDIVIDUAL INCOME 
ONLY TO BE CONSIDERED, I F  DEFENDANT I S  ESTRANGED AND 
DOMICILED SEPARATELY FROM OTHER FAMILY WAGE EARNER($). 

1) 	 $50.00 per  month f l e x i b i l i t y  f a c t o r  i n  determin ing 
whether a p p l i c a n t  i s  e l i g i b l e ,  i . e . ,  i f  a p p l i c a n t  i s  
$50.00 p e r  month o r  l e s s  over income gu ide l ines .  

2) 	 D i s c r e t i o n  can be exerc ised t o  determine e l i g i b i l i t y .  

3) 	 Unusual, necessary, r e c u r r i n g  expenses can make an 
otherwise i n e l i g i b l e  c l i e n t ,  e l i g i b l e .  

4) 	 Examples o f  f a c t o r s  t h a t  may make c l i e n t  e l i g i b l e :  
c h i l d  care expenses, r e c u r r i n g  medical expenses, spousal 
maintenance, c h i l d  support.  

5) 	 I n  a quest ionable case o f  e l i g i b i l i t y ,  t h e  f o l l o w i n g  
a d d i t i o n a l  f a c t o r s  should be considered: 



w r i t t e n  a p p l i c a t i o n s  f o r  p robat ion ,  e t c . ) ;  and (4) examine Rule 11 o f  
t h e  Rules o f  Cr iminal  Procedure t o  f i n d  l e s s  t ime consuming methods o f  
in fo rming defendants o f  t h e  consequences o f  t h e i r  p lea .  The committee 
urges representa t ives  o f  t h e  s t a t e  c o u r t  a d m i n i s t r a t o r ' s  o f f i c e  t o  
t ransmi t  these ideas t o  t h e  supreme cou r t .  The committee does not  
recommend any l e g i s l a t i v e  changes because o f  t he  a d m i n i s t r a t i v e  na ture  
o f  these suggestions. 

Establ ishment o f  a c o n f l i c t  de fender 's  o f f i c e .  Dur ing  the  1979 
l e g i s l a t i v e  session, a b i l l  which would have es tab l ished a separate 
conf 1 i c t  defender 's  o f f i c e  was in t roduced and considered by the. Gen-
e r a l  Assembly. The purpose o f  t h e  proposed b i l l  (Senate B i l l  244) was 
t o  c rea te  a s t a t e  c o n f l i c t  defender t o  represent  those who would cur -  
r e n t l y  be represented by spec ia l  cour t -appointed counsel due t o  a con- 
f l i c t  o f  i n t e r e s t  o f  t h e  S ta te  P u b l i c  Defender 's O f f i c e .  For example, 
ift h e r e  are  two o r  more co-defendants i n  a case, t h e  p u b l i c  defender 
may represent  o n l y  one o f  t h e  defendants, and the  remaining defen- 
d a n t ( ~ )  must be represented by spec ia l  cour t -appointed counsel. The 
b i l l  a l s o  would have es tab l ished t h e  O f f i c e  o f  S ta te  C o n f l i c t  
Defender, and prov ided f o r  t h e  appointment o f  a S ta te  C o n f l i c t  
Defender by a C o n f l i c t  Defender Commission appointed pursuant t o  r u l e  
o f  t h e  supreme cou r t .  The S ta te  C o n f l i c t  Defender would have repre-
sented o the r  persons and served as guardian ad l i t e m  when appointed by 
t h e  c o u r t  where a s t a t u t e  au thor izes  such an appointment. The b i l l  
was even tua l l y  postponed i n d e f i n i t e l y .  

The f i s c a l  note t o  Senate B i l l  244 i n d i c a t e d  t h a t  t he  estab-
l ishment  o f  such a program would have r e s u l t e d  i n  a general fund 
savings a f t e r  t h e  second year  o f  operat ion.  It was est imated t h a t  i f  
t h e  c o n f l i c t  defender cou ld  absorb 1,585 c o n f l i c t  appointments du r ing  
FY 1979-80, approximately f i f t y  percent  o f  t h e  payments t o  c o u r t -
appointed counsel f o r  c o n f l i c t s  cou ld  be avoided. A l l  o f  t h e  c o s t  o f  
cour t -appointed counsel would n o t  be e l im ina ted  due t o :  a) cases 
where more than two co-defendants e x i s t  and cour t -appointed counsel 
a re  s t i l l  necessary; and b) cour t -appointed counsel appointed p r i o r  t o  
t h e  e f f e c t i v e  date o f  t h e  b i l l  would n o t  be a f f e c t e d  by t h e  es tab l i sh -  
ment o f  t h e  c o n f l i c t  de fender 's  o f f i c e .  The est imated c o s t  o f  t h e  
program was $713,341 f o r  FY 1979-80 and $752,644 f o r  FY 1980-81. 
These cos ts  were est imated f o r  t h e  establ ishment  o f  t h ree  s t a t e  con-
f l i c t  defender branch o f f i c e s  l oca ted  i n  t h e  e i g h t  f r o n t  range coun- 
t i e s .  The a n t i c i p a t e d  defense c o n f l i c t s  occu r r i ng  elsewhere i n  t h e  
s t a t e  would n o t  warrant  f i e l d  o f f i c e s  t o  be l oca ted  anywhere e l s e  i n  
t he  s ta te .  It i s  assumed t h a t  any defense c o n f l i c t s  i n  o the r  o u t l y i n g  
j u d i c i a l  d i s t r i c t s  would cont inue t o  be represented by cour t -appointed 
counsel. 

The committee again considered recommending a b i l l  f o r  t h e  
establ ishment  o f  a s t a t e  c o n f l i c t  defender 's  o f f i c e .  The proposed 
b i l l  was r e j e c t e d  by the  committee a t  t h e  l a s t  meeting on November 18. 

Establ ishment o f  a s t a t e  guardian ad l i t e m  o f f i c e .  The c o s t  o f  
c i v i l  r ep resen ta t i on  o f  c h i l d r e n  i n  dependency and neg lec t  cases and 
t h e  appointments o f  guardian ad l i t e m  f o r  c h i l d r e n  i s  t h e  f a s t e s t  



r i s i n g  expendi ture f o r  t he  s t a t e  f o r  cour t -appo in ted  counsel payments 
(see Table 111). Inc reas ing  awareness o f  c h i l d r e n ' s  r i g h t s ,  recen t  
s t a t u t o r y  changes t o  the  "Ch i l d ren ' s  Code", and t h e  adopt ion o f  t he  
"Uniform Parentage Act" a re  some o f  t he  reasons g iven f o r  t h i s  
i nc reas ing  cos t .  Testimony presented t o  t h e  committee du r ing  the  
i n t e r i m  po in ted  t o  d i f f e r e n t  a l t e r n a t i v e s  t h a t  cou ld  p o s s i b l y  be exam- 
i ned  f o r  t h e i r  a p p l i c a t i o n  i n  Colorado. One o f  t h e  a l t e r n a t i v e s  d i s -  
cussed was t h e  comprehensive guardian ad l i t e m  programs c u r r e n t l y  i n  
opera t ion  i n  Sea t t l e ,  Washington and i n  Ontar io ,  Canada. The commit- 
t ee  was urged t o  develop a  s t a t e  guardian ad l i t e m  program, e i t h e r  as 
an ad junc t  t o  a  separate c o n f l i c t  de fender 's  o f f i c e  o r  as a  separate 
operat ion;  however, no a c t i o n  was taken on t h i s  recommendation. 

Cont rac t ing  and b i d d i n g  on indigency cases. The concept o f  
c o n t r a c t i n g  w i t h  p r i v a t e  a t to rneys  and i n d i v i d u a l  law f i r m s  t o  repre-  
sent  i n d i g e n t  defendants was one o f  t he  suggest ions t h a t  t h e  committee 
considered. One method inc ludes  having an a t to rney  o r  law f i r m  en te r  
i n t o  a c o n t r a c t  t o  handle a  c e r t a i n  number o f  cases o r  type o f  case 
f o r  a  s p e c i f i e d  amount. Th is  system cou ld  be implemented through t h e  
establ ishment  o f  an independent o f f i c e  f o r  appointed counsel, which 
would c o n t r a c t  w i t h  p r i v a t e  a t to rneys  f o r  a  number o f  cases a t  a s e t  
ra te .  The system cou ld  a l s o  be implemented by empowering t h e  c h i e f  
judge o f  a  j u d i c i a l  d i s t r i c t  t o  en te r  i n t o  con t rac ts  w i t h  p r i v a t e  
a t to rneys .  It i s  be l i eved  t h a t  t h i s  system cou ld  c o n t r o l  t he  c o s t  o f  
cour t -appointed counsel i n  a  more e f f e c t i v e  manner than the  present  
system and a l l o w  f o r  a  con t i nu ing  involvement o f  t h e  p r i v a t e  ba r  i n  
t he  c r i m i n a l  process. 

The committee makes no l e g i s l a t i v e  recommendation i n  t h i s  area, 
s ince t h e  present  s t a t u t e s  appear t o  p rov ide  t h e  j u d i c i a l  system w i t h  
t h i s  a u t h o r i t y  a t  t he  present  t ime (see s e c t i o n  21-1-105, C. R. S. 
1973). 

Adequacy o f  c u r r e n t  fees p a i d  t o  cour t -appointed a t to rneys  and 
i n c l u s i o n  o f  p ro fess iona l  costs.  P r i v a t e  a t to rneys  who t e s t i f i e d  
be fore  the  committee po in ted  ou t  t h a t  p resent  fees p a i d  t o  cou r t -
appointed counsel a re  n o t  adequate. Present ly ,  t he  supreme c o u r t  
a1 lows counsel f o r  i nd igen ts  i n  bo th  c r i m i n a l  and j u v e n i l e  cases t o  
rece ive  a  maximum o f  $25 pe r  hour f o r  ou t -o f - cou r t  t ime and $35 p e r  
hour f o r  p r e - t r i a l ,  t r i a l ,  and p o s t - t r i a l  appearances. The supreme 
c o u r t  has a l s o  es tab l ished maximum amounts t o  be p a i d  f o r  any g iven 
type o f  case. These maximum amounts a re  s e t  f o r t h  i n  a  supreme c o u r t  
d i r e c t i v e  (CJD No. 6, 1977) as fo l l ows :  

A) 	 P e r t a i n i n g  t o  Cr imina l  Cases: 

1) 	 The maximum amount t o  be p a i d  i n  t h e  event a case 
goes t o  ac tua l  t r i a l ,  based upon t h e  s i n g l e  most 
ser ious  cr ime charged aga ins t  t he  defendant, and 
regardless o f  the  ac tua l  number o f  hours spent, 
s h a l l  be: 

a) Class 1 f e l o n i e s ,  and u n c l a s s i f i e d  f e l o n i e s  



where the  maximum poss ib le  pena l t y  i s  death, 
l i f e ,  o r  more than 5 1 y e a r s  -- $3,000; 

b) 	 Class 2 fe lon ies ,  and u n c l a s s i f i e d  f e l o n i e s  
where t h e  maximum poss ib le  pena l t y  i s  4 1  through 
50 years -- $1,500; 

c )  	 Class 3, 4, and 5 fe lon ies ,  and u n c l a s s i f i e d  
f e l o n i e s  where the  maximum poss ib le  pena l t y  i s  
from 1 t o  40 years -- $1,000; 

d) 	 Class 1, 2, and 3 misdemeanors, u n c l a s s i f i e d  
misdemeanors, and p e t t y  of fenses -- $200. 

2 )  	 The maximum fee t o  be p a i d  c o u r t  appointed counsel 
where t h e  case i s  disposed o f  w i t h o u t  proceeding t o  
t r i a l  s h a l l  be one-hal f  o f  t h e  app l i cab le  maximum 
fee  l i s t e d  above. 

3) 	 I f  a  judge orders a  fee exceeding t h e  maximum per-
m i t t e d  by the  schedule above, a  j u s t i f i c a t i o n  signed 
by the  judge s e t t i n g  f o r t h  t h e  s p e c i f i c  unusual 
f a c t s  and circumstances o f  t h e  p a r t i c u l a r  case jus-
t i f y i n g  the  excess fee  s h a l l  accompany the  fee 
order .  Form orders o f  j u s t i f i c a t i o n ,  conclusory 
statements, and mere r e c a p i t u l a t i o n  o f  t ime shown on 
t h e  order  f o r  a t to rney  fees form are  n o t  acceptable 
as j u s t i f i c a t i o n  f o r  a  fee  i n  excess o f  t h e  maximum 
and s h a l l  be re turned f o r  a m p l i f i c a t i o n  o r  correc-
t i o n  i n  accordance w i t h  t h i s  d i r e c t i v e .  

B) 	 P e r t a i n i n g  t o  Juven i l e  Cases: 

1) 	 The maximum amount t o  be paid,  regardless o f  t h e  
number o f  hours s h a l l  be $1,000, i f  t h e  case pro-  
ceeds t o  ac tua l  t r i a l  , and $500, i f  t h e  case i s  d i s -  
posed o f  p r i o r  t o  t r i a l .  

2) 	 Any person appointed as guardian ad l i t e m ,  whether 
o r  n o t  a  l i censed  a t to rney ,  s h a l l  be p a i d  a t  t he  
r a t e s  l i s t e d  above app l i cab le  t o  j u v e n i l e  cases, b u t  
sub jec t  t o  a  maximum fee,  regardless o f  t h e  number 
o f  hours spent, o f  $200 i f  t h e  ma t te r  proceeds t o  
ac tua l  t r i a l ,  and $100 i f  t h e  mat te r  i s  disposed o f  
w i thou t  t r i a l .  

3) 	 I f  a  judge orders a  fee exceeding t h e  maximum per-
m i t t e d  by t h e  schedule above, a  j u s t i f i c a t i o n  signed 
by t h e  judge s e t t i n g  f o r t h  t h e  s p e c i f i c  unusual 
f a c t s  and circumstances o f  t h e  p a r t i c u l a r  case jus-
t i f y i n g  t h e  excess fee s h a l l  accompany the  fee 
order .  Form orders o f  j u s t i f i c a t i o n ,  conclusory 
statements, and mere r e c a p i t u l a t i o n  o f  t ime shown on 



t he  order  f o r  a t to rney  fees form are n o t  acceptable 
as j u s t i f i c a t i o n  f o r  a fee  i n  excess o f  t he  maximum 
and s h a l l  be re turned f o r  a m p l i f i c a t i o n  o r  correc-  
t i o n  i n  accordance w i t h  t h i s  d i r e c t i v e .  

It was suggested t o  t h e  committee t h a t  t h e  fees p a i d  t o  cou r t -
appointed counsel be increased. The committee makes no recommenda-
t i o n s  concerning the  fee  schedule o r  t h e  amount o f  fees s ince the  
schedule and the  fees can be changed by a c t i o n  o f  t he  Supreme Court. 

D i r e c t l y  r e l a t e d  t o  t h i s  area o f  concern i s  the  f a c t  t h a t  t he re  
i s  no s p e c i f i c  p r o v i s i o n  f o r  payment o f  cos ts  i n c u r r e d  by a t to rneys  
defending i nd igen ts  f o r  a n c i l l a r y  i tems such as computer t ime, use o f  
para lega ls ,  i n v e s t i g a t o r s ,  and o the r  p ro fess iona l  costs.  

Reimbursement o f  a t t o r n e y  expenses -- B i l l  4. To meet t h i s  
concern t h e  committee recommends B i l l  4 f o r  approval by the  General 
Assembly. The b i l l  prov ides t h a t  an a t to rney  may be reimbursed f o r  
a l l  expenses reasonably and necessa r i l y  incur red .  

Overburdening because o f  ind igency cases. Some a t to rneys  
po in ted  ou t  t h a t  i n  c e r t a i n  areas and i n  c e r t a i n  s i t u a t i o n s ,  they o r  
t h e i r  law f i r m s  were overburdened w i t h  cour t -appointed counsel cases. 
For many, i t  i s  n o t  cos t  e f f e c t i v e  t o  handle these types o f  cases. 
The committee makes no s p e c i f i c  recommendations i n  t h i s  area. 

Lack o f  j u v e n i l e  representa t ion .  One concern expressed by the  
p u b l i c  defender was t h a t  counsel f o r  . juveni les i s  no t  beina ~ r o v i d e d  
i n  some c r i t i c a l  instances. juven i  l e s  are  stambeded by ~ a n ~ ~ t i m e s  
t h e i r  parents  o r  by o the r  p a r t i c i p a n t s  w i t h i n  t h e  c r i m i n a l  j u s t i c e  
system i n t o  a d m i t t i n g  doing something which, i n  f a c t ,  they d i d  n o t  do. 
It i s  e s s e n t i a l  t h a t  these i n d i v i d u a l s  be represented by counsel. 

Appointment o f  counsel. One suggest ion o f f e r e d  by the  p u b l i c  
defender 's  o f f i c e  was t o  have counsel chosen by a commission r a t h e r  
than the  t r i a l  judge. The r a t i o n a l e  f o r  t h i s  approach i s  t h a t  a com- 
miss ion  w i l l  have l e s s  b i a s  than t h e  t r i a l  judge, who i n  most cases 
w i l l  be very fami 1 i a r  w i t h  the  a t to rney  whom he appoints. Committee 
members quest ioned the  wisdom o f  whether o r  n o t  a j u d i c i a l  adminis t ra-
t o r  i n  Denver can make a b e t t e r  s e l e c t i o n  o f  counsel than a t r i a l  
judge. 

J u d i c i a l  P lanning Council recommendations. Because o f  t h e i r  
i n t e r e s t  i n  t h e  sub jec t  o f  t he  cos t  o f  c o u r t - a m o i n t e d  counsel. t he  
J u d i c i a l  P lanning - ~ o u n c i  1 formed a Committee on Counsel f o r  indigent 
Persons. Representat ives from t h i s  group presented test imony t o  the  
committee on the  na ture  and scope o f  t h e i r  study. The p r e l i m i n a r y  
recommendations o f  t h e  Committee on Counsel f o r  I n d i g e n t  Persons and 
the  areas i d e n t i f i e d  f o r  poss ib le  a c t i o n  a re  discussed below. 

The recommendations o f  t h e  Subcommittee on Cr iminal  Representa- 
t i o n  o f  the  Committee on Counsel f o r  I nd igen t  Persons inc lude:  



- - 

Creat ion o f  suggested admin is t ra t i ve  gu ide l ines  by a committee 
o f  ch ie f  judges o f '  the  various j u d i c i a l  d i s t r i c t s  t o  maximize 
the use o f  t ime and minimize paperwork by Pub l ic  Defender and 
court-appointed counsel. 

Development o f  a quest ionnaire t o  be completed by every a t t o r -
ney i n  each j u d i c i a l  d i s t r i c t  t o  determine e l i g i b i l i t y  and 
a v a i l a b i l i t y  f o r  c o u r t  appointments. It i s  recommended t h a t  
t h i s  quest ionnaire be mailed annual ly  w i t h  the  a t to rney reg is -  
t r a t i o n  forms. From t h i s  in format ion each j u d i c i a l  d i s t r i c t  
would make and forward a master l i s t  o f  lawyers ava i l ab le  f o r  
appointment t o  each judge i n  the  d i s t r i c t .  I n  the  Denver 
met ropo l i tan  area, it i s  recommended t h a t  combined l i s t s  o f  
a t to rneys i n  the var ious metro d i s t r i c t s  be made ava i lab le  t o  
a l l  judges. 

The s e t t i n g  o f  minimum standards f o r  appointments should 
explored. Who should se t  the standards and how they should 
developed w i l l  r equ i re  long-term study. 

The advantages and disadvantages o f  c rea t ing  a c o n f l i c t  pub 
defender's o f f i c e  should be f u r t h e r  explored. 

The advantages and disadvantages o f  var ious methods o f  con-
t r a c t i n g  f o r  representat ion o f  i nd igen t  persons by one lawyer 
o r  f i r m  should be f u r t h e r  explored. 

Improved methods o f  es tab l i sh ing  e l i g i b i l i t y  and o f  recover ing 
fees from p a r t i a l l y  i nd igen t  c l i e n t s  should be establ ished. 
Possible expansion o f  the  s t a t e  c o u r t  admin is t ra to r ' s  p i  l o t  
screening programs i s  a l so  being examined. 

Recommendations should be made f o r  removal o f  poss ib le  j a i l  
sentences from p a r t i c u l a r  offenses, i nc lud ing  problems r e l a t i n g  
t o  enhancement s ta tu tes  i n  l i g h t  o f  recent  Colorado Supreme 
Court decis ions (People v. Roybal, Colo. Sup. C t .  No. 79SA389, 
September 15, 1980; and People v. Hampton, Colo. Sup. C t .  No. 
79SA361, October 6, 1980). 

The adequacy o f  the  cu r ren t  fee schedule f o r  court-appointed 
at torneys,  i n c l u d i n g  the a d v i s a b i l i t y  o f  a l l ow ing  compensation 
f o r  support serv ices and inves t iga t ions  by o ther  than the 
a t to rney should be addressed. 

The recommendations o f  the  Subcommittee on Juven i le  Representation o f  
the  Committee on Counsel f o r  Ind igen t  Persons inc lude:  

An amendment t o  the  c h i l d r e n ' s  code should be adopted t o  def ine  
the du t ies  and d i s t i n g u i s h  the  funct ions  o f  appointed counsel 
f o r  the  c h i l d  and o f  the guardian ad l i t em.  The subcommittee 
recommended the du t ies  be def ined genera l ly  as fo l lows:  

Counsel -- An a t torney who i s  appointed f o r  a p a r t y  i n  juve-



n i l e  mat te rs  t o  a c t  as t h e  p a r t y ' s  l e g a l  adv isor  
and t o  represent  t h a t  person i n  cou r t .  

Guardian Ad L i tem (GAL) -- A person, n o t  necessa r i l y  an a t t o r -
ney, who i s  appointed i n  a j u v e n i l e  ma t te r  t o  a c t  
independently o f  and i n  t h e  bes t  i n t e r e s t  o f  t he  
c h i  1 d. 

Recommendations are expected t o  be submit ted t o  the  l e g i s l a t u r e  
by January 1, 1981 f o r  s t a t u t o r y  changes o r  c l a r i f i c a t i o n  w i t h  
respect  t o  t h e  appointment o f  a t to rney  o r  non-attorney guardian 
ad l i t e m s  i n  c e r t a i n  s i t u a t i o n s .  Recommendations f o r  s t a t u t o r y  
changes may be submit ted t o  make appointment o f  a guardian ad 
l i t e m  permiss ive r a t h e r  than mandatory i n  some instances.  Con-
s i d e r a t i o n  w i l l  be d i r e c t e d  toward de termin ing  whether i t  i s  
necessary o r  adv isab le  t o  appo in t  a t to rneys  r a t h e r  than 
non-attorney guardians i n  c e r t a i n  cases. 

The poss ib le  establ ishment  o f  a s t a t e  o f f i c e  o f  j u v e n i l e  repre- 
sen ta t i on  o r  c r e a t i o n  o f  a s t a t e  j u v e n i l e  coord ina tor ,  w i t h i n  
t h e  s t a t e  c o u r t  a d m i n i s t r a t o r ' s  o f f i c e ,  t o  a s s i s t  j u d i c i a l  d i s -
t r i c t s  w i t h  implementat ion o f  t h e i r  own p lans  f o r  p r o v i d i n g  
counsel o r  guardian ad l i t e m  serv ices  through c o n t r a c t i n g  o r  
o the r  means w i l l  be explored. 

Recommendations f o r  t h e  p i l o t  proposal by t h e  guardian ad l i t e m  
task  f o r c e  which w i l l  t e s t  several  models f o r  use o f  p ro fes-
s iona ls  and vo lun teers  t o  a s s i s t  a t to rneys  represent ing  juve- 
n i l e s  w i l l  be examined. The guardian ad l i t e m  task  f o r c e  i s  an 
ad hoc committee c o n s i s t i n g  o f  members o f  t he  f o l l o w i n g  orga-
n i za t i ons :  Colorado Advocates f o r  Ch i l d ren  Today, Me t ropo l i t an  
C h i l d  P r o t e c t i o n  Counci l ,  Nat iona l  Assoc ia t ion  o f  Council f o r  
Ch i ld ren ,  Colorado Commission on Ch i l d ren  and The i r  Fami l ies,  
J u n i o r  League, League o f  Women Voters, Legal Aid, Bar Associa-
t i o n ,  and others.  

The Committee on Counsel f o r  I n d i g e n t  Persons i s  cons ider ing  
and w i l l  make w r i t t e n  recommendations o u t l i n i n g  t h e  parameters o f  t he  
p u b l i c ' s  r e s p o n s i b i l i t y  t o  f u r n i s h  counsel f o r  i n d i g e n t  persons i n  
terms o f  c u r r e n t  c o n s t i t u t i o n a l  and s t a t u t o r y  requirements. The Com-
m i t t e e  on Counsel f o r  I n d i g e n t  Persons a l s o  i s  cons ider ing  t h e  
ph i l osoph ica l  ques t ion  o f  whether t he  Bar has a p r o  bono o b l i g a t i o n  t o  
represent  i n d i g e n t  persons, and, i f  so, t o  what degree t h e  Bar should 
share w i t h  t h e  s t a t e  the  p u b l i c  r e s p o n s i b i l i t y  o f  p r o v i d i n g  counsel. 

Suggestions from the  Colorado Bar Associat ion.  Representat ives 
from the  Colorado Bar Assoc ia t ion  made several  suaaestions t o  t h e  com- 
m i t t e e  t h a t  were p rev ious l y  discussed. These ;Gggestions inc lude:  
(1) establ ishment  o f  a s t a t e  guardian ad 1 i tem program; (2) es tab l i sh -
ment o f  a separate pub1 i c  defender '  s o f f i c e  t o  handle conf  1 i c t  o f  
i n t e r e s t  cases; (3) c o n t r a c t i n g  w i t h  p r i v a t e  law f i r m s  t o  handle i n d i -  
gency cases; (4) improving the  methods o f  screening indigency a p p l i -
cants; and (5) e l i m i n a t i n g  j a i l  sentences f o r  c e r t a i n  crimes. 



CARE AND TREATMENT OF THE MENTALLY I L L  --

COMMITMENT PROCEDURES AND CONDITIONS TO RELEASE 


Background 


On September 15, 1979, RTD bus d r i v e r  Jon Bauer was f a t a l l y  
stabbed by David Dela Cruz, who was l a t e r  found innocent o f  t he  cr ime 
by reason o f  i n s a n i t y .  It was d isc losed t h a t  Dela Cruz had been i n  
and o u t  o f  mental h o s p i t a l s  several t imes b u t  was no t  he ld  long-term 
desp i te  a  record  o f  v io lence.  I n  February, 1980, Andrew McCoy J r . ,  
another mental p a t i e n t  who had been i n  and o u t  o f  mental h o s p i t a l s  f o r  
several years, f a t a l l y  stabbed Steven H e r r i n  a t  Stapleton In te rna-
t i o n a l  A i r p o r t .  A1 so i n  February, 1980, Louis Nestor s e r i o u s l y  
i n j u r e d  two mental hea l th  workers w i t h  a  k n i f e .  I n  March, 1980, La r ry  
Evans shot and wounded a  Denver policeman, and was shot and k i l l e d  
when p o l i c e  re turned the  f i r e .  La r ry  Evans had a l s o  been i n  and o u t  
o f  mental h o s p i t a l s  over a  p e r i o d  o f  years. I n  A p r i l ,  1980, Seth 
Buckmaster, another mental p a t i e n t  who had been i n  and o u t  o f  mental 
h o s p i t a l s ,  shot  and k i l l e d  a  Colorado Springs policeman w h i l e  attempt- 
i n g  t o  rob a  convenience store.  

Th is  se r i es  o f  v i o l e n t  crimes, which caused death o r  i n j u r y  t o  
innocent  persons and which were committed, o r  a l l e g e d l y  committed, by 
former mental p a t i e n t s ,  caused g r e a t  concern i n  t h e  s ta te .  It was 
recognized t h a t  t h e r e  cou ld  be former mental p a t i e n t s ,  w i t h  documented 
i l l n e s s e s  and h i s t o r i e s  o f  v io lence,  c i r c u l a t i n g  i n  t he  community. I t  
was a l s o  recognized t h a t  the  c u r r e n t  emphasis on community care r a t h e r  
than cus tod ia l  care o f  t he  menta l l y  ill has r e s u l t e d  i n  the  re lease o f  
p o t e n t i a l l y  dangerous pa t i en ts .  I n  o rder  t o  exp lore  ways i n  which the  
e f f e c t i v e  care o f  t h e  menta l l y  ill cou ld  be preserved w i t h  a  view 
towards p r o t e c t i n g  the  p u b l i c  from dangerous men ta l l y  ill persons 
w h i l e  p reserv ing  the  r i g h t s  o f  menta l l y  ill persons, Senator Ruth 
Stockton, on March 26, 1980, in t roduced Senate J o i n t  Resolut ion 14. 

Senate J o i n t  Reso lu t ion  14. Senate J o i n t  Resolut ion 14 c a l l e d  
upon t h e  L e g i s l a t i v e  Council t o  appo in t  a  committee t o  undertake " ... 
a study o f  t he  Colorado laws concerning the  care and t reatment  o f  the  
men ta l l y  ill and the  r e l a t e d  c r i m i n a l  laws, i n c l u d i n g  the  c r i m i n a l  
d e f i n i t i o n  o f  i n s a n i t y  and t h e  c r i m i n a l  defense o f  i n s a n i t y ,  and t o  
f u r t h e r  study t h e  a d m i n i s t r a t i o n  o f  s a i d  laws, i n c l u d i n g  commitment 
procedures and cond i t i ons  t o  re lease,  and t o  i d e n t i f y  t he  needs o f  t he  
s t a t e  mental i n s t i t u t i o n s ,  community mental h e a l t h  centers,  and the  
problems of t h e  c h r o n i c a l l y  men ta l l y  ill l i v i n g  i n  a l t e r n a t i v e  hous-
ing".  Th is  s tudy d i r e c t i v e  was even tua l l y  incorpora ted  i n t o  Senate 
J o i n t  Reso lu t ion  26 and the  study was assigned by the  L e g i s l a t i v e  
Counci l  t o  t h e  i n t e r i m  Committee on J u d i c i a r y .  

Execut ive order  regard ing  v io lence committed by former mental 
a t i e n t s .  On A p r i l  14, 1980, Governor Richard D. Lamm, through an 

Execut ive  Order. -d i r e c t e d  the  Department o f  I n s t i t u t i o n s ,  through i t s  
D i v i s i o n  o f  ~ e n t a l  Heal th,  t o :  



Review a l l  cases  o f  ser ious  v i o l e n t  ac ts  committed by men ta l l y  
ill persons who have e i t h e r  been discharged from s t a t e  mental 
h o s p i t a l s  o r  from non-hospi ta l  t reatment  f a c i l i t i e s .  

Review t h e  i n i t i a l  assessment process o f  t h e  
ill. 

v i o l e n t  men ta l l y  

Review t h e  t reatment  o f  t h e  v i o l e n t  men ta l l y  ill. 

Review t h e  t r a i n i n g  o f  s t a f f  who 
ill. 

t r e a t  t he  v i o l e n t  men ta l l y  

Review t h e  discharge process o f  t h e  v i o l e n t  men ta l l y  ill. 

Review the  fo l low-up process o f  t he  v i o l e n t  men ta l l y  ill. 

Review t h e  case and d i s t r i b u t i o n  o f  c r i m i n a l  c o u r t  commitments, 
i n c l u d i n g  those under a commitment o f  n o t  g u i l t y  by reason o f  
i n s a n i t y .  

Review changes i n  t h e  t r e n d  i n  mental h o s p i t a l  popu la t ions  
toward t h e  more dangerous c l i e n t .  

On June 12, 1980, t he  study conducted by the  D i v i s i o n  o f  Mental 
Hea l th  was presented t o  t h e  over nor and was made a v a i l a b l e  t o  the  
committee members. The ob jec t i ves  o f  t h e  study were t o :  assess t h e  
scope o f  t h e  s i t u a t i o n  Colorado conf ron ts ;  i d e n t i f y  t h e  s p e c i f i c  prob- 
lem areas involved;  recommend immediate steps t o  be taken; recommend 
areas f o r  more extended eva lua t ion ;  and recommend a c o n s t r u c t i v e  pro-
cess f o r  developing f u t u r e  so lu t i ons .  Copies o f  t he  study a r e  a v a i l -  
ab le  from t h e  D i v i s i o n  o f  Mental Hea l th  and t h e  L e g i s l a t i v e  Counci l .  
F indings and recommendations from t h e  study a re  discussed below. 

Committee Procedure 

Areas o f  concern. I n  1973, t he  Colorado s t a t u t e s  governing 
c i v i l  c e r t i f i c a t i o n  were rev i sed  (S.B. 349, 1973 Session) t o  encourage 
t h e  use o f  vo lun ta ry  r a t h e r  than i nvo lun ta ry  commitments, and, i f  t h a t  
f a i l e d ,  t o  t r e a t  t h e  p a t i e n t  i n  the  l e a s t  r e s t r i c t i v e  environment. 
Furthermore, mental p a t i e n t s  were g iven the  e x p l i c i t  r i g h t  t o  contes t  
t h e i r  c e r t i f i c a t i o n  i f  they  chose, and were prov ided an a t to rney  t o  
he lp  them do so -- something t h a t  wasn ' t  guaranteed prev ious ly .  I n  
October, 1979, t h e  Colorado Supreme Court, i n  Goedecke vs. t he  Depart- 
ment o f  I n s t i t u t i o n s ,  r u l e d  t h a t  p a t i e n t s  have the  r i g h t  t o  re fuse 
t reatment ,  i n c l u d i n g  medicat ion. Only when the re  i s  a c l e a r  emergency 
( the  p a t i e n t  i s  an immediate t h r e a t  t o  h imse l f  o r  o thers )  can a doctor  
use medicat ion w i thou t  p a t i e n t  consent. Otherwise, t he re  has t o  be a 
c o u r t  o rder  be fore  medicat ion can be f o r c i b l y  adminis tered t o  a 
p a t i e n t .  

I n  t he  19601s, Colorado, a long w i t h  o the r  s ta tes ,  began a move 
toward d e i n s t i t u t i o n a l i z a t i o n  o f  t he  men ta l l y  ill. Community mental 



h e a l t h  centers  and c l i n i c s  were es tab l i shed  t o  serve t h e  p a t i e n t  needs 
i n  t he  community r a t h e r  than a t  l a r g e  s t a t e  operated i n s t i t u t i o n s .  
The impetus f o r  t he  new approach came from the  growing p u b l i c  aware-
ness o f  dep lorab le  cond i t i ons  a t  overcrowded s t a t e  mental h o s p i t a l s  
which merely "warehoused" t h e  p a t i e n t s  r a t h e r  than t r e a t i n g  them. 
Taking these people o u t  o f  t he  h o s p i t a l s  and t r e a t i n g  them i n  t h e i r  
own communities was deemed more e f f e c t i v e  therapy and more humane. 
Also, i t  was thought t h a t  t h i s  type o f  community t reatment  would be 
cheaper i n  t h e  l ong  run. D e i n s t i t u t i o n a l i z a t i o n  has moved forward 
over t he  years. I n  1959-60, Colorado S ta te  Hosp i ta l  housed 5,851 
p a t i e n t s .  By 1978-79, t h e  number was 703. 

I n  add i t i on ,  t he  a v a i l a b i l i t y  o f  new chemotherapy (and p a r t i c -
u l a r l y  psychot rop ic  medicat ions, which are  adminis tered i n f r e q u e n t l y ,  
and have s u b s t a n t i a l  psychic impact) makes p r a c t i c a l  t he  p r o v i s i o n  o f  
ou t -pa t i en t  treatment.  I n  many instances these p a t i e n t s  would p r e v i -  
ous ly  have requ i red  more ex tens ive  medical superv is ion.  A t  t he  same 
t ime, such medicat ion ra i ses  new l e g a l  problems, as i n  t he  above-noted 
Coedec ke case. 

The development o f  community mental h e a l t h  centers and c l i n i c s  
and t h e  t reatment  w i t h  new medicat ions have ass i s ted  i n  t he  movement 
toward d e i n s t i t u t i o n a l i z a t i o n .  Despi te these successes, t he  mental 
h e a l t h  system has been c r i t i c i z e d  because t h e  development o f  a l t e rna -
t i v e s  t o  i n s t i t u t i o n a l  t reatment  i n  t h e  community have n o t  grown i n  
s u f f i c i e n t  numbers t o  s a t i s f y  t he  need i n  t h e  community and the  a l t e r -  
na t i ves  which a r e  c u r r e n t l y  a v a i l a b l e  f r e q u e n t l y  do no t  assure the  
app rop r ia te  continuum o f  care and t reatment  which i s  necessary. Th is  
may be t h e  r e s u l t  o f  community oppos i t i on  and inadequate funding. 
Thus, i t  i s  recognized t h a t  a l t e r n a t i v e s  do n o t  e x i s t  i n  Colorado i n  
s u f f i c i e n t  numbers t o  s a t i s f y  a l l  t h e  needs o f  t h e  men ta l l y  ill and 
t h a t  "gapsN may e x i s t  i n  t h e  mental h e a l t h  se rv i ce  system. 

The committee sought t o  assess the  impact o f  these f o u r  f a c t o r s  
( d e i n s t i t u t i o n a l i z a t i o n ,  p a t i e n t  r i g h t s ,  t he rapeu t i c  technology, and 
i n s u f f i c i e n t  community a l t e r n a t i v e s )  on t h e  care  and t reatment  o f  the  
v i o l e n t  men ta l l y  ill. O f  s p e c i f i c  concern t o  t h e  committee were such 
quest ions as t h e  fo l l ow ing :  Has d e i n s t i t u t i o n a l i z a t i o n  r e s u l t e d  i n  
t he  re lease t o  the  community o f  v i o l e n t  mental p a t i e n t s  who should be 
conf ined i n  a  long-term t reatment  f a c i l i t y ?  Are t h e  t e s t s  f o r  re lease 
from commitment and the  cond i t i ons  o f  re lease s u f f i c i e n t  t o  p rov ide  
f o r  t h e  needs o f  t h e  p a t i e n t  and t o  p r o t e c t  t he  p u b l i c ?  Do the  s t a t -  
u tes  concerning t h e  r i g h t s  o f  p a t i e n t s  con ta in  an imbalance o f  r i g h t s  
which i n a d v e r t e n t l y  have endangered the  p u b l i c  sa fe ty?  Are the re  suf-  
f i c i e n t  a l t e r n a t i v e s  a v a i l a b l e  i n  t h e  community t o  adequately t r e a t  
those who may have a  p o t e n t i a l  f o r  v io lence  and are  the re  adequate 
fo l low-up mechanisms a v a i l a b l e  t o  assure t h a t  those who are re leased 
from i n s t i t u t i o n a l i z a t i o n  meet t he  cond i t i ons  o f  t h e i r  re lease? Has 
the  c i v i l  commitment law, w i t h  i t s  mandatory rev iew o f  c e r t i f i c a t i o n  
orders, been a  burden on t h e  mental h e a l t h  system and t h e  j u d i c i a r y ?  
Do "pro fess iona l  persons" re fuse  t o  go through the  j u d i c i a l  process 
f o r  c e r t i f i c a t i o n  because o f  t h e  t ime  invo l ved  and have the  s t a t u t e s  
become a convenient excuse f o r  t h e  mental h e a l t h  system t o  deny ser- 



v ices  t o  p a t i e n t s  they e i t h e r  c a n ' t  o r  d o n ' t  want t o  t r e a t ?  I s  i t  
poss ib le  t o  p r e d i c t  i f  a  person i n  an i n s t i t u t i o n  w i l l  commit a v io -
l e n t  a c t  when released? Are p o t e n t i a l l y  dangerous mental h e a l t h  
p a t i e n t s  re leased premature ly  because o f  overcrowded cond i t i ons  a t  t h e  
s t a t e  hosp i ta l s?  Has the  r i g h t  t o  re fuse  medicat ion had any p o s i t i v e  
o r  negat ive r e s u l t s  on t reatment  o r  i n  c o n t r o l l i n g  p o t e n t i a l l y  v i o l e n t  
men ta l l y  ill p a t i e n t s ?  Has t h e  r i g h t  t o  re fuse medicat ion impaired 
t h e  e f f e c t i v e  t reatment  o f  t he  v i o l e n t  men ta l l y  i l l ?  Are the  prac-
t i c e s  and procedures o f  t he  mental h e a l t h  d e l i v e r y  system adequate t o  
i d e n t i f y  t h e  v i o l e n t  c l i e n t  and are  p r a c t i c e s  w i t h  regard t o  t r e a t -
ment, re lease and fo l low-up s u f f i c i e n t  t o  p r o t e c t  t h e  p u b l i c ?  What 
k inds and amounts of s e c u r i t y  are bo th  l e g a l  and necessary f o r  t he  
c o n t r o l  of t he  v i o l e n t  men ta l l y  i l l ?  F i n a l l y ,  what should be done 
w i t h  a  v i o l e n t  menta l l y  ill p a t i e n t  who appears t o  be un t rea tab le?  

Committee procedure. I n  an at tempt t o  answer some o f  t he  ques- 
t i o n s  posed above. t h e  committee devoted f o u r  fu l l -da.y meetings t o  t h e  
v i o l e n t l y  men ta l l y  i11 issue and rece ived test imony f rom representa-
t i v e s  o f  t he  Department o f  I n s t i t u t i o n s ,  D i v i s i o n  o f  Mental Health, 
p u b l i c  and p r i v a t e  psycho log is ts  and p s y c h i a t r i s t s ,  mental h e a l t h  cen- 
t e r  and c l i n i c  representa t ives ,  judges, d i s t r i c t  a t to rneys ,  pub1 i c  
defenders, p r i v a t e  a t to rneys  represent ing  the  men ta l l y  ill, repre-
senta t ives  o f  the  ba r  assoc ia t i on  committees and o the r  exper ts  i n  t he  
mental h e a l t h  area. I n  a1 1, twenty-two i n d i v i d u a l s  t e s t i f i e d  be fore  
the  committee. 

The committee p r i m a r i l y  focused on commitment and re lease 
procedures under t h e  law and on t h e  sub jec t  o f  p a t i e n t  r i g h t s .  The 
committee d i r e c t e d  i t s  i n t e r e s t  i n  a t tempt ing  t o  determine whether the  
present  c i v i l  commitment law i s  e f f e c t i v e  i s  safeguarding the  i n d i -
v idua l  r i g h t s  o f  p a t i e n t s  and i n  p r o t e c t i n g  t h e  p u b l i c .  S p e c i f i c  
i n q u i r y  was d i r e c t e d  toward determin ing whether t h e  present  law i s  i n  
need o f  r e v i s i o n  o r  m o d i f i c a t i o n  t o  improve t h e  system. The committee 
a l s o  rece ived test imony concerning the  need f o r  more adequate fund ing  
o f  t he  mental h e a l t h  d e l i v e r y  system and the  need f o r  cons t ruc t i on  o f  
long-term t reatment  f a c i l i t i e s  and in te rmed ia te  care f a c i l i t i e s .  The 
committee determined t h a t  any recommendations i n  t he  area o f  s t a f f i n g ,  
serv ices ,  and cons t ruc t i on  o f  f a c i l i t i e s  would be more appropr ia te  f o r  
t he  i n t e r i m  Committee on Health, Environment, Welfare, and I n s t i -
t u t i o n s ,  which was a l s o  s tudy ing  var ious  mental h e a l t h  issues. 

Scope o f  the  problem. The study conducted by the  D i v i s i o n  o f  
Mental Hea l th  on Violence and the  Men ta l l y  I 1 1  i nd i ca tes  t h a t  t h e r e  i s  
no e x i s t i n g  da ta  which can prov ide  an answer t o  the  quest ion  o f  
whether more menta l l y  ill persons i n  t he  community today are  commit- 
t i n g  more v i o l e n t  ac ts  than i n  t he  pas t .  P a r t  o f  the  problem o f  
assessing the  impact o f  mental i l l n e s s  on cr ime r e l a t e d  s t a t i s t i c s  i s  
t he  changing r e l a t i o n s h i p  between the  c r i m i n a l  j u s t i c e  system and the  
mental h e a l t h  system. A number o f  former crimes a re  now considered 
i l l n e s s :  alcohol ism, drug abuse, and sexual psychopathy, f o r  example. 
Some o f  them have mandatory t reatment  requirements. P s y c h i a t r i z a t i o n  
o f  c r i m i n a l  behavior -- d e f i n i n g  prev ious crimes as p s y c h i a t r i c  i1l-
nesses -- r e s u l t s  i n  more c r i m i n a l s  i n  mental h e a l t h  s e t t i n g s  and 



- - 

- - 

higher probable cr ime r a t e s  by so-ca l led  ex-mental pa t i en ts .  Other 
s tudies suggest t h a t  d e i n s t i t u t i o n a l i z a t i o n  opened up p s y c h i a t r i c  beds 
when pr isons were becoming overcrowded. Thus c r im ina l  deviants were 
s h i f t e d  from one system t o  t h e  o ther .  

I n  d i sce rn ing  t h e  scope o f  t h e  problem, the  study conducted by 
t h e  D i v i s i o n  o f  Mental Heal th on Violence and t h e  Menta l ly  I11  summa-
r i z e d  t h e  major p o i n t s  and problems as fo l lows:  

N a t i o n a l l y  an increase i n  v i o l e n t  crimes committed by the  men-
t a l l y  ill i s  becoming evident ,  b u t  i t  appears due t o  t h e  f a c t  
t h a t  more persons w i t h  previous a r r e s t  records are  en te r ing  t h e  
mental h e a l t h  system. 

- - 	 Th is  s h i f t  from t h e  co r rec t i ona l  system t o  the  mental h e a l t h  
system may be due, i n  p a r t ,  t o  t h e  f a c t s  t h a t :  (a) w h i l e  
d e i n s t i t u t i o n a l i z a t i o n  opened up beds i n  mental hea l th  hospi-
t a l s ,  t h e  pr isons have become overcrowded and (b) former crimes 
are now considered i l l n e s s e s .  

The absolute number o f  menta l ly  ill persons committ ing v i o l e n t  
crimes remains very  small .  

- - No data  system e x i s t s  i n  Colorado which permi ts  a  d i r e c t  
assessment o f  t h e  s i z e  o f  t h e  problem 

- - The i n d i r e c t  evidence i n  Colorado does no t  p rov ide  a  f i r m  con-
c l u s i o n  as t o  whether the re  has been an increase i n  v i o l e n t  
ac ts  committed by mental pa t i en ts .  

a. 	 For an increase: more s t a f f  i n j u r i e s  from pa t ien ts ;  more 
s e c u r i t y  c a l l s ;  more incompetence evaluat ions and commit- 
ments; more emergency c a l l s ;  and an increase i n  var iab les  
associated w i t h  more v i o l e n t  p a t i e n t s  i n  mental h e a l t h  cen- 
t e r s  i n  energy impact areas and i n  downtown Denver. 

b. 	 Against  an increase: no general change i n  the  age o f  t h e  
i n s t i t u t i o n a l i z e d  popu la t ion  and o ther  va r iab les  associated 
w i t h  t h e  v i o l e n t  p a t i e n t ;  no increase i n  defer red sentences 
and cond i t i ons  o f  pa ro le  r e l a t e d  t o  menta l ly  ill persons; 
and mental h e a l t h  centers are  s p l i t  on t h e i r  percept ions o f  
t r e a t i n g  more v i o l e n t  persons. 

- - 	 V i o l e n t  crimes i n  Colorado have increased from 154 per  100,000 
i n  1962 t o  525 per  100,000 i n  1979. 

- - 	 No r e l a t i o n s h i p  between mental i l l n e s s  and v i o l e n t  cr ime has 
been found. 

P r e d i c t i o n  o f  dangerousness. The committee focused i t s  a t ten-  
t i o n  on t h e  quest ion o f  whether i t i s  poss ib le  t o  p r e d i c t  
dangerousness e i t h e r  a t  t he  t ime o f  re lease o r  when making a  dec is ion  
t o  ho ld  someone. Also o f  concern was t h e  impact 



d e i n s t i t u t i o n a l i z a t i o n  has had i n  t h e  mental h e a l t h  system. For 
example, a re  p a t i e n t s  re leased w i t h o u t  adequate community resources 
and a re  v i o l e n t  menta l l y  ill p a t i e n t s  be ing  re leased prematurely.  The 
study conducted by t h e  D i v i s i o n  o f  Mental Hea l th  on Violence and the  
Men ta l l y  I 1 1  summarized t h e  major problems i n  p r e d i c t i n g  dangerousness 
as fo l l ows :  

P r e d i c t i n g  i f  a  person i n  an i n s t i t u t i o n  w i l l  commit a v i o l e n t  
a c t  when re leased has been found so inaccura te  t h a t  f o r  every 
one person h e l d  who would be v i o l e n t ,  n ine  o thers  would be h e l d  
who would not .  

Most methods o f  p r e d i c t i n g  f u t u r e  v io lence  are open t o  s i g n i f i -  
cant  b ias .  

No study has been made t o  determine i f  accurate p r e d i c t i o n s  can 
be made as t o  whether a person i n  t h e  community w i l l  a c t  
v i o l e n t l y  i n  t h a t  s e t t i n g .  

S p e c i f i c a l l y ,  t he  study p o i n t s  ou t  t h a t :  

" (v ) io lence among the  menta l l y  ill occurs i n f r e -
quent ly ,  and i t  has been proven s t a t i s t i c a l l y  t h a t  
p r e d i c t i o n s  o f  i n f requen t  events i n e v i t a b l y  produce 
s i g n i f i c a n t  numbers o f  f a l s e  p o s i t i v e s .  It i s  
h i g h l y  1ik e l y  t h a t  o v e r p r e d i c t i n g  w i  11 occur. Not 
o n l y  w i l l  t he  ove rp red i c t i ng  occur because o f  s ta-
t i s t i c a l  f ac to rs ,  b u t  a l s o  because o f  human fac tors .  
I f  the  p s y c h i a t r i s t  underpredic ts  danger and c l e a r s  
a  p a t i e n t  who l a t e r  commits a  v i o l e n t  ac t ,  he w i l l  
be subjected t o  severe c r i t i c i s m .  I f  on t h e  o the r  
hand, he over -pred ic ts  danger, he w i l l  s u f f e r  no 
consequence from such p r e d i c t i o n ,  f o r  h i s  p r e d i c t i o n  
might  have come t r u e  had there  been no i n t e r v e n t i o n  
(such as i n s t i t u t i o n a l i z a t i o n ) .  I n e v i t a b l y ,  t h i s  
w i l l  r e s u l t  i n  a l l  concerned doing the  ' s a f e  t h i n g ' :  
p r e d i c t i n g  dangerousness, i f  the re  are  even the  most 
minimal reasons t o  j u s t i f y  it. 

I n  human terms t h i s  means f o r  every person 
soc ie t y  conf ines who w i l l  commit a v i o l e n t  ac t ,  
somewhere between th ree  and th ree  hundred persons 
w i l l  be h e l d  who w i l l  n o t  commit a v i o l e n t  ac t .  
There i s  no way o f  knowing how many would have acted 
v i o l e n t l y  had they n o t  been held" .  

The study emphasizes t h a t  t h e  most bas ic  quest ion f a c i n g  t h e  
i s  one o f  p reven t i ve  detent ion.  How much u n j u s t  d e p r i v a t i o n  o f  

1  i b e r t y  w i l l  soc ie t y  t o l e r a t e  t o  p r o t e c t  i t s e l f ?  What s e t  o f  condi-  
t i o n s  a re  necessary f o r  a dangerous person t o  be committed and f o r  how 
long? What k i n d  and amount o f  s e c u r i t y  a re  necessary and l e g a l  t o  
c o n t r o l  t h e  dangerous p a t i e n t ?  A t  what p o i n t  i n  a  c r i m i n a l  commitment 
t o  t h e  mental h e a l t h  system, o r  a  c i v i l  commitment f o r  "dangerousness 



t o  others" ,  should a  p a t i e n t  be released? What should be done w i t h  a 
dangerous and men ta l l y  ill person who appears t o  be un t rea tab le?  

D e i n s t i t u t i o n a l i z a t i o n .  D e i n s t i t u t i o n a l i z a t i o n  i s  o f t e n  c i t e d  
as a  cause f o r  t h e  increase i n  v io lence by mental p a t i e n t s .  It has 
been a l l eged  t h a t  t oo  many p a t i e n t s  were re leased w i thou t  adequate 
community f a c i l i t i e s  and serv ices and i n  an unplanned way; t h a t  commu-
n i t y  mental h e a l t h  centers  were s h o r t  on funds and s h o r t  on t r a i n e d  
personnel;  t h a t  t h e  o r i g i n a l l y  perceived bene f i t s  o f  l i v i n g  i n  t he  
community have n o t  occurred; and t h a t  t he  severe ly  men ta l l y  ill i n  t h e  
community have fewer jobs, lower f u n c t i o n i n g  l e v e l s ,  worse housing, 
more readmissions, and fewer people t o  care f o r  them. 

Through con t rac ts  w i t h  community mental h e a l t h  centers, t he  
D i v i s i o n  o f  Mental Hea l th  has s p e c i f i e d  t h a t  approximately seventy-six 
percent  o f  t h e  t o t a l  number o f  c l i e n t s  admi t ted  t o  mental hea l th  cen-
t e r s  be moderately o r  severely  d isab led  p a t i e n t s .  Some o f  t he  commu- 
n i t y  mental h e a l t h  centers i n  Colorado p rov ide  na t i ona l  models f o r  
s o c i a l - r e h a b i l i t a t i o n  programs. The centers have a l s o  become Medicaid 
c l i n i c  p rov ide rs  which has increased the  a c c e s s i b i l i t y  o f  serv ices f o r  
the  severely  menta l l y  ill. 

The study conducted by the  D i v i s i o n  o f  Mental Hea l th  de f ined 
t h e  problem as fo l l ows :  

I n  t he  1960's p a t i e n t s  were re leased before  the re  
were adequate community f a c i l i t i e s  and programs. A t  t he  
same t ime the  h o s p i t a l s  were reduced w i thou t  appropr ia te  
regard  t o  the  s t a f f  needed t o  cope w i t h  the  p a t i e n t s  
hosp i ta l i zed .  Today bo th  problems cont inue t o  plague 
t h e  mental h e a l t h  system. Each mental h e a l t h  p lann ing  
area does n o t  have the  f u l l  a r r a y  o f  programs essen t i a l  
f o r  psycho-social  r e h a b i l i t a t i o n  o f  t h e  severe ly  men- 
t a l l y  ill,and t h e  two s t a t e  h o s p i t a l s  do n o t  have the  
s t a f f  needed t o  care f o r  t h e i r  p a t i e n t s .  

Needs i n  t he  area o f  housing f o r  t he  menta l l y  ill 
have i n t e n s i f i e d  i n  t h e  g rea te r  Denver area as a v a i l a b l e  
resources have decl ined.  Boarding homes and s i m i l a r  
residences have shut  t h e i r  doors due t o  inadequate reve- 
nues. Nurs ing homes a l so  a re  t a k i n g  fewer and fewer 
men ta l l y  ill p a t i e n t s  because the  managers perce ive  the  
costs i nvo l ved  as h igher  than the  payment they receive.  

A t  t he  most in tense end o f  t he  continuum are  t h e  
hosp i ta l s .  Over t h e  l a s t  several years t h e i r  admissions 
have begun t o  r i s e .  Dur ing the  same t ime per iods  t h e r e  
have been dec l ines  i n  s t a f f  w i t h  c l i n i c a l  s t a f f  be ing  
c u t  l ess  t o  avo id  s i g n i f i c a n t  problems i n  p r o v i d i n g  
qua1ity  p a t i e n t  care. 

A f i n a l  resource issue t h a t  faces the  mental h e a l t h  
system i s  t h e  l a c k  o f  i n t e n s i v e  t reatment  resources --



between the  hospi ta l ,  and the  halfway houses i n  the  com-
munity. Cur ren t l y  there  i s  a w a i t i n g  l i s t  of 60 
p a t i e n t s  a t  F o r t  Logan, and the re  have been as many as 
f o r t y  p a t i e n t s  more than Colorado Sta te  Hosp i ta l  cou ld  
handle h o s p i t a l i z e d  the re  f o r  b r i e f  t imes. Because 
p a t i e n t s  who are s t a b i l i z e d  b u t  no t  f u l l y  recovered may 
be moved t o  l ess  i n tens i ve  programs t o  make room f o r  
more severely t roub led  p a t i e n t s  who are wa i t i ng ,  the  
numbers s t a t e d  above cou ld  be considered underestimates. 
I n  o the r  words i f  p a t i e n t s  were kept  h o s p i t a l i z e d  f o r  
longer per iods o f  t ime, the  w a i t i n g  l i s t  might  soar t o  
two hundred. I n  e f f e c t  Colorado does no t  have t h e  r i g h t  
l e v e l  o f  in-between program -- s t ruc tured,  secure 
non-hospi ta l ,  intense. This l a c k  i s  a  na t iona l  one and 
i s  o f t e n  focused around the  use o f  nurs ing  homes as a 
poor s u b s t i t u t e  f o r  t h e  appropr ia te  programs f o r  the  
non-elder ly ,  severely d isab led c l i e n t .  

It i s  est imated t h a t  there  are  some 230,000 Colorado 
c i t i z e n s  who are  moderately and severely disabled. The 
mental hea l th  system funded w i t h  p u b l i c  d o l l a r s  serves 
about 80,000 of those people. Some o f  them are  going t o  
commit v i o l e n t  ac ts ,  and no t  a l l  can be prevented. 
Without s u f f i c i e n t  resources t o  care f o r  them appropr i -
a t e l y  prevent ion  o f  v i o l e n t  ac ts  i s  s i g n i f i c a n t l y  more 
d i f f i c u l t .  

Premature re lease o f  pa t i en ts .  One o f  t h e  c r i t i c i s m s  of t h e  
mental h e a l t h  system t h a t  has been voiced r e c e n t l y  i s  t h a t  p a t i e n t s  
are being re leased too  soon. The study conducted by t h e  D i v i s i o n  o f  
Men ta l '  Heal th concluded t h a t  t he re  i s  no data  a v a i l a b l e  t h a t  would 
substant ia te  t h e  c la im  one way o r  t h e  other .  P a r t  o f  t h e  problem i n  
d iscuss ing t h e  issue i s  t o  de f ine  what i s  meant by "ready f o r  
release". From the  p o i n t  o f  view o f  h o s p i t a l  personnel t h e i r  w a i t i n g  
l i s t  of s i x t y  people o r  more forces them t o  consider  i f  someone wai t -  
i n g  t o  be admit ted i s  so se r ious l y  ill t h a t  someone al ready the re  who 
can surv ive  i n  the  community should be discharged. A t  t imes a  p a t i e n t  
whose symptoms have decreased i n  s e v e r i t y  and who has community and 
fami l y  support, i n c l u d i n g  a  w i l l i ngness  t o  a t tend  the  l o c a l  mental 
hea l th  center ,  i s  discharged w i thou t  having h i s  long term problems 
f u l l y  a l l e v i a t e d .  I n  t h i s  case the  judgment i s  made t h a t  t he  person 
w i l l  ge t  b e t t e r  through serv ices o f fe red  i n  the  community and t h a t  h i s  
c o n d i t i o n  w i  11 no t  de te r io ra te .  

Length o f  s tay  data conf i rm t h a t  p a t i e n t s  a t  Colorado Sta te  
Hosp i ta l  s tay  longer than a t  t he  F o r t  Logan Mental Heal th Center. 
This d i f f e r e n c e  i n  l eng th  o f  s tay  may be due t o  such f a c t o r s  as d i s -  
tances between h o s p i t a l  and community resources, t he  f a c t  t h a t  n ine ty -  
f i v e  percent  o f  the  p a t i e n t s  admit ted t o  F o r t  Logan and s i x t y  percent  
o f  those admit ted t o  the  Colorado Sta te  Hosp i ta l  are screened by l o c a l  
mental h e a l t h  centers before be ing accepted, and t h a t  there  are s ig -  
n i f i c a n t l y  more resources i n  the  Denver area. The variance cannot be 
assumed t o  be s o l e l y  an issue o f  premature re lease w i thou t  treatment. 



Rights issues. The r i g h t  o f  a  p a t i e n t  t o  re fuse  t reatment  o r  a  
p a r t  o f  t reatment ,  such as medicat ion, has rece ived much a t t e n t i o n  
recen t l y .  The Colorado Supreme Court, i n  Goedecke vs. t h e  Department 
o f  I n s t i t u t i o n s  (October, 1979), considered t h i s  r i g h t  i m p l i c i t  i n  t h e  
Colorado c i v i l  commitment s t a t u t e .  I t  has been claimed bv some t h a t  
these r i g h t s  i n t e r f e r e  w i t h  the  mental h e a l t h  p ro fess io& l  I s  capac i t y  
t o  t r e a t  p a t i e n t s  and thus  p r o t e c t  soc ie t y .  The study conducted by 
t h e  D i v i s i o n  o f  Mental Hea l th  i n d i c a t e s  t h a t ,  subsequent t o  t h e  c o u r t  
dec is ion ,  t h e  number o f  persons r e f u s i n g  t reatment  i n  t h e  two s t a t e  
h o s p i t a l s  has no t  c rea ted s i g n i f i c a n t  problems f o r  t h e  p ro fess iona l  
s t a f f .  Medicat ion can be fo rced i n  emergency s i t u a t i o n s .  Cur ren t l y  
t he  area o f  g rea tes t  concern t o  mental h e a l t h  p ro fess iona ls  i s  t he  
r i g h t  o f  a  p a t i e n t  t o  re fuse  t reatment  under non-emergency circum-
stances. A recent  study o f  p a t i e n t  r e f u s a l s  showed t h a t  i n  seven per-  
cent  o f  t h e  cases s t a f f  perceived t h e  r e f u s a l  t o  impa i r  e f f e c t i v e  
i n p a t i e n t  t reatment .  One percent  o f  t h e  cases became threatening.  
Apparent ly t h e r e  i s  no data t o  show t h a t  t h e  l ong  term e f f e c t s  o f  
r i g h t  t o  re fuse  medicat ion have produced more v i o l e n t  released 
p a t i e n t s .  

Secur i ty .  The area o f  t he  a v a i l a b i l i t y  o f  secure f a c i l i t i e s  i n  
which t o  t r e a t  t h e  v i o l e n t  men ta l l y  ill and t o  p r o t e c t  t h e  p u b l i c  i s  
a l s o  o f  concern. I n  Colorado's mental h e a l t h  system t h e  o n l y  com-
p l e t e l y  secure u n i t  i s  t h e  maximum s e c u r i t y  u n i t  o f  t h e  I n s t i t u t e  o f  
Forensic  Psych ia t ry  a t  Colorado S ta te  Hosp i ta l .  A l l  o the r  u n i t s ,  even 
i f  they  are  c a l l e d  lockab le  o r  have a  fence around them, are  n o t  
secure and n o t  designed f o r  t h e  h i g h  s e c u r i t y  r i s k  person. The study 
conducted by t h e  D i v i s i o n  o f  Mental Hea l th  i n d i c a t e s  t h a t  unauthor ized 
re leases from both  s t a t e  h o s p i t a l s  ( l eav ing  aga ins t  medical advice o r  
l e a v i n g  w i t h o u t  permission) by those having e i t h e r  vo lun ta ry  o r  
i n v o l u n t a r y  s t a t u s  have increased over t h e  l a s t  f i v e  years. 

C i v i l  Commitment Law 

The Colorado c i v i l  commitment law, e n t i t l e d  "Care and Treatment 
o f  Men ta l l y  Ill",i s  conta ined i n  A r t i c l e  10 o f  T i t l e  27, C.R. S. 1973. 
The a c t  i s  a l s o  known as the  Mental Hea l th  Law, the  C i v i l  Commitment 
Act,  and "27-10". The law was enacted by Senate B i l l  349 i n  1973 and 
became e f f e c t i v e  J u l y  1, 1975. Th is  p o r t i o n  o f  t h e  r e p o r t  b r i e f l y  
summarizes the  p r o v i s i o n s  o f  t h e  law as they  r e l a t e  t o  c i v i l  commit- 
ment. 

A p p l i c a t i o n  o f  C i v i l  Commitment Law 

The mental h e a l t h  " c i v i  1  commitment" law app l i es  t o  persons who 
are  found t o  be men ta l l y  ill and who, as a  r e s u l t  o f  mental i l l n e s s ,  
represent  a danger t o  o the rs  o r  t o  h imse l f .  The law a l s o  app l i es  t o  
those who a re  determined t o  be g rave l y  d isabled.  "Menta l l y  i11 
person" means a  person who i s  o f  such mental c o n d i t i o n  t h a t  he i s  i n  
need of medical superv is ion ,  t reatment ,  care, o r  r e s t r a i n t .  "Gravely 



disabled" means a  c o n d i t i o n  i n  which a  person, as a  r e s u l t  o f  mental 
i l l n e s s ,  i s  unable t o  take  care o f  h i s  basic personal needs o r  i s  
making i r r a t i o n a l  o r  g ross l y  i r r e s p o n s i b l e  decis ions concerning h i s  
person and lacks  t h e  capac i ty  t o  understand t h i s  i s  so. A person o f  
any age may be "grave ly  d isabled" under t h i s  d e f i n i t i o n ,  b u t  t he  term 
does n o t  i nc lude  menta l ly  re tarded persons by reason o f  such re tarda-
t i o n  alone. 

Voluntary Commitment 

Nothing i n  t h e  law i s  t o  be construed i n  any way as l i m i t i n g  
t h e  r i g h t  o f  any person t o  make vo luntary  a p p l i c a t i o n  a t  any t ime t o  
any p u b l i c  o r  p r i v a t e  agency o r  p ro fess iona l  person f o r  mental h e a l t h  
serv ices.  The medical and l e g a l  s ta tus  o f  a l l  vo lun tary  p a t i e n t s  
r e c e i v i n g  t reatment  f o r  mental i l l n e s s  i n  i n p a t i e n t  o r  cus tod ia l  
f a c i l i t i e s  s h a l l  be reviewed a t  l e a s t  once every s i x  months. One o f  
t he  s ta ted  purposes o f  t h e  law i s  " . . . t o  encourage t h e  use o f  volun- 
t a r y  r a t h e r  than coerc ive  measures t o  secure t reatment  and care f o r  
mental i11 ness". 

I nvo lun ta ry  Commitment 

The o ther  purpose o f  t h e  law i s  " . . . t o  depr ive a  person o f  h i s  
l i b e r t y  f o r  purposes o f  t reatment  o r  care on ly  when less  r e s t r i c t i v e  
a l t e r n a t i v e s  are  unava i lab le  and o n l y  when h i s  sa fe ty  o r  t h e  sa fe ty  o f  
others i s  endangered". To accomplish t h i s  depr i va t i on  of l i b e r t y ,  t h e  
law es tab l ishes several procedures by which a  person may be deta ined 
i n v o l u n t a r i l y  f o r  eva luat ion  and treatment. 

Emergency procedure. When a  person appears t o  be menta l ly  ill 
and appears t o  be an imminent danger t o  others o r  t o  h imse l f  o r  
appears t o  be grave ly  d isabled,  he may be taken i n t o  custody by a 
peace o f f i c e r  o r  p ro fess iona l  person, upon probable cause, and p laced 
i n  a  seventy-two-hour f a c i l i t y  f o r  t reatment  o r  evaluat ion.  The c o u r t  
may order  t h e  person taken i n t o  custody and p laced i n  a 
seventy-two-hour f a c i l i t y  upon an a f f i d a v i t  sworn t o  o r  a f f i r m e d  
before a  judge. 

The f a c i l i t y  may de ta in  t h e  person f o r  eva luat ion  and t reatment  
f o r  a  pe r iod  n o t  t o  exceed seventy-two hours. The person may be pro-
v ided serv ices on a  vo luntary  bas is  i f  he can be p roper l y  cared f o r  
w i thou t  being detained. The person s h a l l  be released before 
seventy-two hours have elapsed i f ,  i n  the  op in ion  o f  t he  pro fess iona l  
person i n  charge o f  t h e  evaluat ion,  t h e  person no longer requ i res  
eva luat ion  o r  treatment. The person may a l so  be r e f e r r e d  f o r  f u r t h e r  
care and treatment on a  vo luntary  basis,  o r  c e r t i f i e d  f o r  treatment. 

Court-ordered evaluat ion.  Any person a l leged t o  be menta l ly  
ill o r  t o  be grave ly  d isab led may be g iven an eva luat ion  o f  h i s  condi- 
t i o n  under c o u r t  order  when a  person p e t i t i o n s  the  c o u r t  request ing 
t h a t  an eva luat ion  o f  t he  person's cond i t i on  be made. The c o u r t  i s  t o  



designate a f a c i l i t y  o r  p ro fess iona l  person t o  screen the  person t o  
determine whether the re  i s  probable cause t o  be l i eve  the  a l l ega t ions .  
Fo l lowing screening, the  f a c i l i t y  o r  p ro fess iona l  person s h a l l  f i l e  a 
r e p o r t  w i t h  t h e  cour t .  Whenever i t  appears, by p e t i t i o n  and screen-
ing, .  t o  t h e  s a t i s f a c t i o n  o f  t he  c o u r t  t h a t  probable cause e x i s t s  t o  
b e l i e v e  t h a t  a respondent i s  menta l ly  ill o r  grave ly  disabled, the  
c o u r t  s h a l l  issue an order  f o r  eva luat ion  a u t h o r i z i n g  a peace o f f i c e r  
t o  take the  respondent i n t o  custody and p lace him i n  a 
seventy-two-hour f a c i l i t y .  W i th in  t h e  seventy-two hour per iod,  t he  
respondent s h a l l  be released, r e f e r r e d  f o r  f u r t h e r  care on a vo luntary  
basis, o r  c e r t i f i e d  f o r  shor t - term treatment. 

The person s h a l l  be advised o f  h i s  r i g h t  t o  r e t a i n  and consu l t  
w i t h  an a t to rney  a t  any t ime and t h a t  i f  he cannot a f f o r d  t o  pay an 
a t to rney,  upon p roo f  o f  indigency, one w i l l  be appointed by the  c o u r t  
w i thout  cost .  I f  a t  any t ime dur ing  t h e  seventy-two-hour eva luat ion  
t h e  f a c i l i t y  s t a f f  requests the  person t o  s i g n  i n  v o l u n t a r i l y  and he 
e l e c t s  t o  do so, an advisement must be g iven o r a l l y  and i n  w r i t i n g .  

C e r t i f i c a t i o n  f o r  shor t - term treatment. When t h e  eva luat ion  o f  
a person detained f o r  seventv-two hours under t h e  emeraencv Drocedure .. - .  
i s  c o m ~ l e t e d  o r  when t h e  e v a l i a t i o n  made under a c o u r t  order  i s  com-
pleted '  t h e  p a t i e n t  may be c e r t i f i e d  f o r  no t  more than th ree months o f  
short- term t reatment  under the  f o l l o w i n g  cond i t ions :  

(1) 	The pro fess iona l  s t a f f  o f  t he  seventy-two-hour f a c i l i t y  

has found the  person i s  menta l ly  ill o r  grave ly  d i s -  

abled. 


(2) 	 The person has no t  accepted vo luntary  treatment. I f  the  

person has accepted vo luntary  t reatment  and i f  reason-

ab le  grounds e x i s t  t o  be l i eve  t h a t  t h e  person w i l l  no t  

remain i n  a vo luntary  t reatment  program, h i s  acceptance 

o f  vo lun tary  t reatment  s h a l l  no t  preclude c e r t i f i c a t i o n .  


(3) 	 The f a c i l i t y  has been designated o r  approved t o  prov ide  

such serv ice.  


The n o t i c e  o f  c e r t i f i c a t i o n  must be signed by a pro fess iona l  
person who p a r t i c i p a t e d  i n  the  eva lua t ion  and s h a l l  be f i l e d  w i t h  t h e  
c o u r t  w i t h i n  f o r t y - e i g h t  hours o f  t h e  date o f  c e r t i f i c a t i o n .  W i th in  
twenty- four  hours o f  c e r t i f i c a t i o n ,  copies s h a l l  be pe rsona l l y  d e l i v -
ered t o  t h e  respondent and mai led t o  t h e  department, and a copy s h a l l  
be kept  by the  eva lua t ion  f a c i l i t y .  The respondent s h a l l  a l s o  be 
g iven a w r i t t e n  n o t i c e  t h a t  a hear ing upon h i s  c e r t i f i c a t i o n  f o r  
shor t - term t reatment  may be h e l d  before  t h e  c o u r t  o r  be fore  a j u r y  
upon w r i t t e n  request d i r e c t e d  t o  t h e  cour t .  

The respondent may be represented by p r i v a t e  counsel o r  t h e  
c o u r t  s h a l l  appoint  an a t to rney  t o  represent  t h e  respondent, if he 
cannot a f f o r d  p r i v a t e  counsel. The a t to rney  s h a l l  be provided a copy 
o f  t he  c e r t i f i c a t i o n  upon h i s  appointment. Waiver o f  counsel must be 
knowingly and i n t e l l i g e n t l y  made i n  w r i t i n g  and f i l e d  w i t h  the  c o u r t  



by t h e  respondent. 

The respondent, o r  h i s  a t to rney ,  may a t  any t ime  f i l e  a  w r i t t e n  
request  t h a t  t h e  c e r t i f i c a t i o n  f o r  shor t - te rm t reatment  ( o r  t h e  speci-  
f i e d  t reatment  i t s e l f )  be reviewed by t h e  cou r t .  He may a l s o  ask t h a t  
t h e  t reatment  be t r a n s f e r r e d  t o  and be made on an o u t p a t i e n t  basis .  
I f  rev iew i s  requested, t h e  c o u r t  s h a l l  hear t h e  mat te r  w i t h i n  t e n  
days a f t e r  t he  request.  A t  t h e  conc lus ion  o f  t h e  hearing, t h e  c o u r t  
may en te r  o r  con f i rm  t h e  c e r t i f i c a t i o n  f o r  shor t - te rm t reatment ,  d i s -
charge t h e  respondent, o r  e n t e r  any o the r  appropr ia te  order.  

Extension o f  shor t - te rm t reatment .  I f  the  p ro fess iona l  person 
i n  charae o f  t h e  eva lua t i on  and t reatment  be l i eves  t h a t  a  ~ e r i o d  
longer t i a n  th ree  months i s  necessary f o r  t reatment ,  .he s h a l l '  f i l e  
w i t h  t h e  c o u r t  an extended c e r t i f i c a t i o n .  No extended c e r t i f i c a t i o n  
f o r  t reatment  s h a l l  be f o r  a  p e r i o d  o f  more than an a d d i t i o n a l  t h ree  
months. The respondent s h a l l  be e n t i t l e d  t o  a  hear ing  on t h e  extended 
c e r t i f i c a t i o n  under t h e  same cond i t i ons  as i n  an o r i g i n a l  c e r t i f i c a -
t i o n .  The a t to rney  i n i t i a l l y  represent ing  t h e  respondent s h a l l  con-
t i n u e  t o  represent  t h a t  person, unless t h e  c o u r t  appoints another 
a t to rney .  

C e r t i f i c a t i o n  f o r  1  ong-term t reatment .  Whenever a respondent 
has rece ived shor t - te rm t reatment  f o r  f i v e  consecut ive months. t he  
p ro fess iona l  person i n  charge o f  t h e  eva lua t i on  may f i l e  w i t h -  t he  
c o u r t  a  p e t i t i o n  f o r  long-term care and t reatment  under t h e  f o l l o w i n g  
cond i t ions :  

(1) 	 The p ro fess iona l  s t a f f  o f  t h e  f a c i l i t y  p r o v i d i n g  shor t - 

term t reatment  has found t h a t  t h e  respondent i s  menta l l y  

ill o r  g rave l y  d isabled.  


(2) 	 The person has n o t  accepted vo lun ta ry  treatment.' I f  the  

person has accepted vo lun ta ry  t reatment  and reasonable 

grounds e x i s t  t o  b e l i e v e  t h a t  t h e  person w i l l  n o t  remain 

i n  a vo lun ta ry  t reatment  program, h i s  acceptance o f  

vo lun ta ry  t reatment  s h a l l  n o t  prec lude c e r t i f i c a t i o n .  


( 3 )  	 The f a c i l i t y  has been designated o r  approved t o '  p rov ide  

such serv ice .  


The p e t i t i o n  s h a l l  inc lude a  prayer  f o r  a  hear ing be fore  t h e  
c o u r t  p r i o r  t o  t he  e x p i r a t i o n  o f  s i x  months from t h e  date o f  t h e  o r i g -  
i n a l  c e r t i f i c a t i o n .  A copy must be d e l i v e r e d  pe rsona l l y  t o  t h e  
respondent and mai led  t o  h i s  a t to rney  and t h e  department. 

W i t h i n  t e n  days a f t e r  r e c e i p t  o f  t h e  p e t i t i o n ;  t he  respondent 
o r  h i s  a t to rney  may request  a  j u r y  t r i a l  by f i l i n g  a w r i t t e n  request  
w i t h  t h e  cour t .  The c o u r t  o r  j u r y  s h a l l  determine whether t he  person 
i s  menta l l y  ill o r  grave ly  d isabled.  The c o u r t  s h a l l  thereupon issue 
an order  o f  care and t reatment  f o r  a  term n o t  t o  exceed s i x  months, o r  
i t  s h a l l  discharge the  person, o r  i t  s h a l l  i ssue any o the r  appropr ia te  
order .  



When a p e t i t i o n  conta ins a  request t h a t  a  s p e c i f l c  l ega l  d i s -  
a b i l i t y  be Imposed o r  t h a t  a  s p e c i f i c  l ega l  r i g h t  be deprived, the  
c o u r t  may make such an order  i f  i t  o r  a  j u r y  has determined t h a t  t he  
respondent i s  men ta l l y  ill o r  grave ly  d isab led  and t h a t ,  by reason 
thereof ,  t h e  person i s  unable t o  competently exerc ise  s a i d  r i g h t  o r  
per form t h e  func t i ons  as t o  which t h e  d i s a b i l i t y  i s  sought t o  be 
imposed. 

Unless f u r t h e r  extended, an o r i g i n a l  o rder  o f  long-term care  
and t reatment  o r  an extension o f  such order  s h a l l  exp i re  upon the  date 
s p e c i f i e d  the re in .  I f  an extension i s  being sought, t he  pro fess iona l  
person s h a l l  c e r t i f y  t o  t h e  c o u r t  a t  l e a s t  t h i r t y  days p r i o r  t o  t he  
e x p i r a t i o n  date t h a t  an extension o f  such order  i s  necessary, and a 
copy o f  such c e r t i f i c a t i o n  s h a l l  be d e l i v e r e d  t o  t h e  respondent and 
mai led  t o  t h e  a t to rney  and the  department. A t  l e a s t  twenty days 
be fore  t h e  e x p i r a t i o n  o f  t h e  order ,  t h e  c o u r t  s h a l l  g i v e  w r i t t e n  
n o t i c e  t h a t  a  hear ing upon the  extension may be had before  t h e  c o u r t  
( o r  a j u r y  upon w r i t t e n  request  t o  t h e  cou r t )  w i t h i n  t e n  days a f t e r  
r e c e i p t  o f  t he  no t i ce .  I f  no hear ing  i s  requested t h e  c o u r t  may pro-
ceed ex par te .  I f  a  hear ing i s ' t i m e l y  requested, i t  s h a l l  be h e l d  
be fore  t h e  e x p i r a t i o n  date o f  t h e  order  i n  fo rce .  I f  t h e  c o u r t  o r  
j u r y  f i n d s  t h a t  t h e  respondent i s  men ta l l y  ill o r  grave ly  d isabled,  
t h e  c o u r t  s h a l l  i ssue an extension o f  t h e  order .  Any extension s h a l l  
be f o r  a  p e r i o d  o f  n o t  more than s i x  months, b u t  t he re  may be as many 
extensions as t h e  c o u r t  orders. 

Terminat ion o f  shor t - term and long-term treatment.  An o r i g i n a l  
c e r t i f i c a t i o n  f o r  shor t - term t reatment ,  o r  an extended c e r t i f i c a t i o n ,  
o r  an order  f o r  long-term t reatment  o r  an extension thereof ,  s h a l l  
te rminate  as soon as, i n  t h e  op in ion  o f  t h e  pro fess iona l  person i n  
charge o f  t h e  t reatment ,  t h e  respondent has rece ived s u f f i c i e n t  bene- 
f i t  from such t reatment  f o r  him t o  leave. The pro fess iona l  person 
s h a l l  n o t i f y  t h e  c o u r t  i n  w r i t i n g  w i t h i n  f i v e  days o f  such termina- 
t i o n .  

Hearing Procedure 

Hearings be fore  t h e  c o u r t  s h a l l  be conducted i n  t he  same manner 
as o the r  c i v i l  proceed ings. The burden o f  p r o o f  i s  on t h e  person o r  
f a c i l i t y  seeking t o  d e t a i n  t h e  respondent. The c o u r t  o f  j u r y  must 
f i n d  t h e  person mental l y  ill o r  g rave l y  d i sab led  by --c l e a r  and convinc- 
ing evidence. 

The c o u r t  may appo in t  a  p ro fess iona l  person t o  examine t h e  
respondent and t o  t e s t i f y  a t  t h e  hearing. Such cour t -appointed pro- 
f ess iona l  person s h a l l  a c t  s o l e l y  i n  an adv isory  capac i ty ,  and no pre-  
sumption s h a l l  a t t a c h  t o  h i s  f i nd ings .  

Every respondent s h a l l  be advised o f  h i s  r i g h t  t o  appeal t h e  
order  by t h e  c o u r t  a t  t h e  conc lus ion  o f  any hear ing as a  r e s u l t  o f  
which such an order  may be entered. Appe l la te  rev iew o f  any order  may 
be had as prov ided i n  t h e  Colorado appe l l a te  ru les .  Such appeal s h a l l  



be advanced upon t h e  calendar o f  t he  a p p e l l a t e  c o u r t  and, pending d i s -  
p o s i t i o n ,  t he  appe l l a te  c o u r t  may make such order  r e l a t i n g  t o  the  care 
o f  t he  respondent as i t  may consider  proper.  

A l l  proceedings s h a l l  be conducted by t h e  d i s t r i c t  a t t o rney  o r  
by a  q u a l i f i e d  a t t o r n e y  a c t i n g  f o r  t h e  d i s t r i c t  a t t o r n e y  appointed by 
t h e  cour t .  I n  count ies,  o r  i n  any c i t y  and county over  100,000 per-
sons, t h e  proceedings a r e  t o  be conducted by t h e  county a t t o r n e y  o r  by 
a  q u a l i f i e d  a t to rney  a c t i n g  f o r  t he  county a t to rney .  

Proceedings s h a l l  n o t  be i n i t i a t e d  o r  c a r r i e d  o u t  i n v o l v i n g  a  
person charged w i t h  a  c r i m i n a l  o f fense unless o r  u n t i l  t h e  c r i m i n a l  
o f fense has been t r i e d  o r  dismissed; except t h a t  t he  judge o f  t h e  
c o u r t  wherein t h e  c r i m i n a l  a c t i o n  i s  pending may request  t h e  d i s t r i c t  
o r  probate c o u r t  t o  au tho r i ze  and p e r m i t  such proceedings. 

Any person deta ined pursuant  t o  t h i s  law s h a l l  be e n t i t l e d  t o  
an order  i n  t h e  na ture  o f  habeas corpus upon proper  p e t i t i o n  t o  any 
c o u r t  genera l l y  empowered t o  i ssue  orders i n  t h e  nature o f  habeas cor-  
pus. Any person r e c e i v i n g  eva lua t i on  o r  t reatment  under any o f  t h e  
p rov i s ions  o f  t h i s  law i s  e n t i t l e d  t o  p e t i t i o n  the  c o u r t  pursuant t o  
t he  p rov i s ions  o f  t h e  habeas corpus s t a t u t e  f o r  re lease t o  a  l ess  
r e s t r i c t i v e  s e t t i n g  w i t h i n  o r  w i t h o u t  a  t r e a t i n g  f a c i l i t y  o r  re lease 
from a t r e a t i n g  f a c i l i t y  when adequate medical and p s y c h i a t r i c  care  
and t reatment  i s  n o t  administered. 

Impact o f  Law 

En t ry  i n t o  t h e  mental h e a l t h  system i s  made a t  a v a r i e t y  o f  
po in t s :  emergency rooms, mental h e a l t h  centers,  hosp i ta l s ,  p o l i c e  sta-  
t i o n s ,  j a i l s ,  and cour ts .  Also a  v a r i e t y  o f  people a re  e i t h e r  par-  
t i c i p a n t s  o r  a c t u a l l y  dec i s ion  makers i n  t h e  process. These can 
inc lude:  f am i l y ,  f r i ends ,  and the  person h imse l f  a t  t he  t ime o f  
r e f e r r a l ;  p o l i c e  a t  t h e  t ime o f  a r r e s t ;  d i s t r i c t  a t to rneys  a t  t he  t ime 
o f  charging; judges a t  t he  t ime o f  sentencing; mental h e a l t h  p ro fes-
s iona l  s  when eva lua t ing ;  and c o r r e c t i o n a l  s t a f f  when t r a n s f e r r i n g .  

Commitments have increased over t he  l a s t  f i v e  years w i t h  most 
o f  t h e  increase coming i n  t h e  i n v o l u n t a r y  category. The t o t a l  number 
o f  c i v i l  commitments has increased by t e n  percent .  The study con- 
ducted by  t h e  D i v i s i o n  o f  Mental Hea l th  i n d i c a t e s  t h a t  over t h e  l a s t  
e ighteen months the re  appears t o  be a  very  s l i g h t  downward t r e n d  i n  
r e f e r r a l s  f o r  seventy-two hour eva lua t ions  -- from 2,269 f o r  t h e  t h i r d  
qua r te r  o f  1978 t o  1,962 f o r  t h e  f o u r t h  qua r te r  o f  1979. 

Out o f  a  t o t a l  o f  12,163 eva lua t ions  statewide, e ighteen per-
cent  were immediately screened and discharged, t h i r t y  percent  were 
admit ted i n t o  t reatment  v o l u n t a r i l y ,  and f i f t y - t w o  percent  were 
deta ined i n v o l u n t a r i l y .  Most o f  these eva lua t ions  were i n i t i a t e d  by a  
pro fess iona l  person ( f i f t y - t h r e e  percent )  r a t h e r  than a  peace o f f i c e r  
( t h i r t y - f i v e  percent) .  Only twelve percent  o f  t he  eva lua t ions  were 
r e f e r r e d  by t h e  cour ts .  



O f  t h e  f i f t y - t w o  percent  who were de ta ined i n v o l u n t a r i l y ,  
twenty - four  percent  of them were discharged w i t h i n  seventy-two hours, 
t h i r t y - t h r e e  percent  were admi t ted  v o l u n t a r i l y ,  and f o r t y - t h r e e  per-
cent  were c e r t i f i e d  f o r  shor t - te rm t reatment .  Thus o u t  o f  12,163 
eva lua t ions ,  2,116, o r  seventeen percent  were v o l u n t a r i l y  admi t ted,  
and 2,694, o r  twenty-two percent ,  were c e r t i f i e d  f o r  shor t - term t r e a t -
ment. 

Suggested Changes t o  t h e  C i v i l  Commitment Law 
and Committee Recommendations 

Several changes t o  t h e  c i v i l  commitment law were proposed by 
witnesses appearing be fo re  t h e  committee and by var ious  s tud ies  on t h e  
sub jec t .  Th is  p o r t i o n  o f  t h e  r e p o r t  b r i e f l y  o u t l i n e s  these suggested 
changes and i n d i c a t e s  whether o r  n o t  t h e  committee ac ted  favo rab l y  on 
t h e  recommendations. 

D e f i n i t i o n s  

Dangerousness. Present law prov ides  t h a t  an i n d i v i d u a l  may be 
committed under t h e  emergency procedure p r o v i s i o n  o r  f o r  shor t - term o r  
long- term t reatment  when i t i s  determined t h a t  t h e  i n d i v i d u a l  i s  "an 
imminent danger t o  o thers  o r  t o  h imse l f  o r  appears t o  be grave ly  d i s -  
abled". The study by the  D i v i s i o n  o f  Mental Hea l th  sampled shor t - te rm 
c e r t i f i c a t i o n  forms ("Hold Forms") i n  o rder  t o  determine which o f  t he  
th ree  ca tegor ies  (danger t o  s e l f ,  danger t o  o thers ,  and g rave l y  d i s -  
abled) were be ing  used most t o  i n v o l u n t a r i l y  d e t a i n  persons. The 
r e s u l t s  o f  t h a t  sample a re  as fo l l ows :  

Number o f  Responses 

t o  27-10 Condi t ions f o r  Ho ld ing  


Gravely  GD & GD & Danger 
D i sabl  ed Danger Danger A l l  3 Danger Danger t o  S e l f  

(GD) t o  S e l f  t o  S e l f  Categories t o  Others t o  Others & Others 

I f  a l l  t he  " h o l d  forms" which i nc lude  a l l  o f  t h e  t h r e e  ca tegor ies  a re  
considered one group, a l l  those w i t h  danger t o  s e l f  i n  them a second 
group, and a l l  those w i t h  danger t o  o thers  i n  them a t h i r d  group, t h e  
respec t i ve  percentages are  as fo l l ows :  a11 -- 29.7; s e l f  -- 43.3; 
o thers  -- 27. The study by t h e  D i v i s i o n  o f  Mental Hea l th  suggests 
t h a t  t h e r e  may be confus ion  over  t h e  use o f  t h e  t h r e e  ca tegor ies  by 
t h e  var ious  p a r t i c i p a n t s  i n  t h e  process and t h a t  perhaps p r e c i s e  d e f i -  
n i t i o n s  o r  gu ide l i nes  would he lp  t o  c l e a r  up any confus ion  on what t he  
t h r e e  ca tego r ies  mean. Other witnesses be fo re  t h e  committee proposed 
t h a t  these terms be s p e c i f i c a l l y  d e f i n e d  i n  t h e  law s ince  t h e  law does 



n o t  now d e f i n e  the  terms "danger t o  o thers"  o r  "danger t o  s e l f " .  It 
was a l s o  po in ted  o u t  t h a t  t he  term "imminent" i s  vague. 

It was suggested t h a t  t he  committee examine laws s i m i l a r  t o  the  
law i n  Arizona (A r i z .  Rev. S ta t .  , Sec. 36-501 e t  seq.) which s p e c i f i -  
c a l l y  d e f i n e  "danger t o  o thers"  and "danger t o  s e l f " .  These d e f i n i -
t i o n s  a re  s e t  f o r t h  below: 

3. 	 "Danger t o  o thers"  means behavior  which, as a  r e s u l t  o f  

a mental d i so rde r ,  c o n s t i t u t e s  a  danger o f  i n f l i c t i n g  

subs tan t i a l  bodi ly-harm upon another  person w i t h i n  

t h i r t y  days based upon a  h i s t o r y  o f  e i t h e r :  


(a) 	 Having s e r i o u s l y  threatened,  w i t h i n  t h i r t y  days pre- 
v ious t o  the  f i l i n g  o f  t he  p e t i t i o n  f o r  cou r t -
ordered eva lua t ion ,  t o  engage i n  behavior  which w i l l  
l i k e l y  r e s u l t  i n  s u b s t a n t i a l  b o d i l y  harm t o  another 
person, i f  the  t h r e a t  be such t h a t ,  when considered 
i n  l i g h t  o f  i t s  con tex t  and i n  l i g h t  o f  t he  
i n d i v i d u a l ' s  prev ious ac ts ,  i t  i s  s u b s t a n t i a l l y  sup- 
p o r t i v e  o f  an expecta t ion  t h a t  t h e  t h r e a t  w i l l  be 
c a r r i e d  out .  

(b) Having i n f l i c t e d  o r  	having attempted t o  i n f l i c t  sub- 
s t a n t i a l  b o d i l y  harm upon another person w i t h i n  one 
hundred e i g h t y  days preceding the  f i l i n g  o f  t he  
p e t i t i o n  f o r  cour t -ordered t reatment ,  except t h a t :  

(i)I f the  proposed p a t i e n t  has e x i s t e d  under condi- 
t i o n s  o f  be ing  r e s t r a i n e d  by phys i ca l  o r  
pharmacological means, o r  o f  be ing  conf ined, o r  
o f  be ing  supervised, which have deter red  o r  
tended t o  de te r  him from c a r r y i n g  o u t  ac ts  o f  
i n f l i c t i n g  o r  a t tempt ing  t o  i n f l i c t  b o d i l y  harm 
upon another person, t h e  t ime l i m i t  o f  w i t h i n  
one hundred e i g h t y  days preceding the  f i l i n g  o f  
t he  p e t i t i o n  may be extended t o  a  t ime longer 
than one hundred e i g h t y  days as cons idera t ion  o f  
the  evidence i nd i ca tes ;  o r  

(ii)I f t h e  b o d i l y  harm i n f l i c t e d  upon o r  attempted 
t o  be i n f l i c t e d  upon another person was gr ievous 
o r  horrendous, t he  t ime l i m i t  o f  w i t h i n  one hun-
dred e i g h t y  days preceding t h e  f i l i n g  o f  t he  
p e t i t i o n  may be extended t o  a  t ime longer than 
one hundred e i g h t y  days as cons idera t ion  o f  t h e  
evidence ind ica tes .  

4. 	 "Danger t o  s e l f "  means: 

(a) 	 Behavior which, as a  r e s u l t  o f  a  mental d isorder ,  
c o n s t i t u t e s  a  danger o f  i n f l i c t i n g  subs tan t i a l  bod- 
i l y  harm upon onese l f  w i t h i n  t h i r t y  days, i n c l u d i n g  



attempted s u i c i d e  o r  t he  ser ious t h r e a t  thereof ,  i f  
the  t h r e a t ,  made w i t h i n  t h i r t y  days prev ious t o  the  
f i l i n g  o f  t he  p e t i t i o n  f o r  cour t -ordered evaluat ion,  
be such t h a t ,  when considered i n  t he  l i g h t  o f  i t s  
con tex t  and i n  l i g h t  o f  t he  i n d i v i d u a l ' s  prev ious 
ac ts ,  i t  i s  s u b s t a n t i a l l y  suppor t i ve  o f  an expec- 
t a t i o n  t h a t  the  t h r e a t  w i l l  be c a r r i e d  out ;  o r  

(b) 	Behavior which, as a  r e s u l t  o f  a mental d isorder ,  
w i l l ,  w i t h o u t  h o s p i t a l i z a t i o n ,  r e s u l t  i n  grave 
phys ica l  harm o r  ser ious  i l l n e s s  t o  the  person 
w i t h i n  t h i r t y  days, except t h a t  t h i s  d e f i n i t i o n  
s h a l l  n o t  i nc lude  behavior which es tab l ishes  o n l y  
t h e  c o n d i t i o n  o f  g rave ly  d isabled.  

Substant ia l  b o d i l y  harm i s  f u r t h e r  de f ined i n  t he  Arizona law 
t o  mean phys i ca l  i n j u r y  which creates a  reasonable r i s k  o f  death o r  
ser ious and permanent d is f igurement ,  o r  ser ious  impairment o f  hea l th  
o r  l o s s  o r  p r o t r a c t e d  impairment o f  f u n c t i o n  o f  any b o d i l y  organ o r  
1  imb. 

The committee considered and r e j e c t e d  t h e  recommendation t h a t  
these d e f i n i t i o n s  be inc luded i n  t h e  c u r r e n t  law. 

Gravely d isabled.  It was suggested t o  t h e  committee t h a t  the  
d e f i n i t i o n  o f  "g rave ly  d isabled"  may be c o n s t i t u t i o n a l l y  vague and the  
committee was informed t h a t  t h i s  i ssue i s  c u r r e n t l y  being t e s t e d  i n  
cou r t .  The issue i s  whether t h e  term "grave ly  d isabled"  must be 
de f ined i n  terms o f  danger t o  s e l f  o r  whether i t should be d i s t i n -  
guished from t h e  "dangerousness t o  s e l f "  standard. Ar izona has 
def ined "grave ly  d isabled"  t o  d i s t i n g u i s h  i t  from t h e  "danger t o  s e l f "  
standard. The Ar izona d e f i n i t i o n  a t  A r i z .  Rev. S ta t .  , Sec. 36-501 
(ll),i s  s e t  f o r t h  below: 

11. 	 "Gravely d isabled"  means a  c o n d i t i o n  evidenced by recent  

behavior  i n  which a  person i s  w i t h i n  t h i r t y  days l i k e l y  

t o  come t o  grave phys i ca l  harm o r  s e r i o k  i11 ness 

because he i s  unable t o  p rov ide  f o r  h i s  bas ic  phys ica l  

needs such as food, c l o t h i n g  o r  s h e l t e r  as a  r e s u l t  o f  a 

mental d i so rde r  o f  a  type which has: 


(a) Developed over a  	l ong  p e r i o d  o f  t ime and has been o f  
l ong  dura t ion ;  o r  

(b) Developed as 	a  man i fes ta t i on  o f  degenerat ive b r a i n  
disease du r ing  o l d  age; o r  

(c)  Developed as a  man i fes ta t i on  o f  	some o the r  degenera- 
t i v e  phys ica l  i l l n e s s  o f  l ong  dura t ion .  

The committee considered and r e j c t e d  t h e  recommendation t h a t  
t h i s  d e f i n i t i o n  be amended i n t o  t h e  c u r r e n t  law. 



Professional  person. Present law (27-10-102 C.R.S.(ll), 1973) 
def ines  "pro fess iona l  person" as a person l i censed  t o  p r a c t i c e  medi- 
c i n e  i n  the  s t a t e  o r  a psycho log is t  c e r t i f i e d  t o  p r a c t i c e  i n  t h i s  
s ta te .  It was po in ted  o u t  t h a t  several  f u l l - t i m e  s t a f f  a t  t h e  Colo- 
rado Sta te  Hosp i ta l  a re  no t  l i censed t o  p r a c t i c e  i n  the  s t a t e  b u t  are 
l i censed i n  o the r  s ta tes .  Another s t a t u t o r y  sec t ion ,  27-1-102 (2)(b), 
C.R.S. 1973, exempts medical personnel employed by the  Department of 
I n s t i t u t i o n s  from being l i censed i n  t h e  s t a t e  i f  render ing serv ices t o  
p a t i e n t s  i n  t h e  department. The quest ion  a r i s e s  as t o  whether these 
doctors can make mental h e a l t h  c e r t i f i c a t i o n s  and t h i s  quest ion i s  now 
on appeal i n  the  cour ts .  It was suggested t o  the  committee t h a t  t he  
d e f i n i t i o n  o f  "p ro fess iona l  person'' be amended t o  prov ide  t h a t  i t  
inc lude those persons exempted under 27-1-102 (2)(b), C. R. S. 1973. 
This suggest ion was approved by t h e  committee and i s  inc luded i n  B i l l  
5 which i s  recommended f o r  approval by the  General Assembly. 

It was a1 so suggested t h a t  t h e  d e f i n i t i o n  of "professional  
person" be amended t o  a l l o w  soc ia l  workers a t  t he  h ighest  l e v e l  o r  
p s y c h i a t r i c  nurses t o  make c e r t i f i c a t i o n s .  Th is  may be p a r t i c u l a r l y  
necessary i n  t h e  r u r a l  areas. 

Emergency Procedure 

E l i m i n a t i o n  o f  g rave ly  disabled. One p r o v i s i o n  o f  t h e  emer-
qency- - .~ r o c e d u r e  s t a t u t e  (Sect ion 27-10-105. C. R. S. 1973) which i s  
under c o n s t i t u t i o n a l  a t t a c k - i n  t h e  cou r t s  i s  t h e  p r o v i s i o n  which 
a l lows the  emergency procedure t o  be u t i l i z e d  when the  respondent 
appears t o  be grave ly  d isab led b u t  no t  dangerous. It was suggested t o  
t h e  committee t h a t  t h e  gravely d isab led p o r t i o n  o f  t h e  emergency 
procedure s t a t u t e  be e l iminated.  

Use o f  emergency procedure. I t  was suggested t o  the  committee 
t h a t  t h e  emergency procedure s t a t u t e  i s  o f t e n  used i n  non-emergency 
cases and t h a t  t h e  s t a t u t e  should c l a r i f y  t h a t  t he  procedure i s  t o  be 
used on ly  i n  t r u e  emergency cases. 

Probable cause hearing. I t  was suggested t o  t h e  committee t h a t  
t he  emergency procedure s t a t u t e  should be amended t o  r e q u i r e  a prob-
ab le  cause hear ing before  a respondent can be detained i n  a 
seventy-two hour f a c i l i t y .  A r e l a t e d  issue brought before t h e  commit- 
t e e  was whether the re  i s  a need f o r  a p re l im ina ry  o r  probable cause 
hear ing i n  a l l  mental hea l th  cases as opposed t o  present  c o u r t  hear- 
ings  o n l y  i n  those cases where the  respondent requests such a hearing. 
The committee adopted t h e  l a t t e r  suggest ion and t h i s  p r o v i s i o n  i s  
inc luded i n  B i l l  6. 

Short-Term and Long-Term Treatment 

F i l i n g  o f  c e r t i f i c a t i o n  i n  cour t .  Present law (Sect ion 
27-10-107 (2), C.R.S. 1973), provides t h a t  t h e  c e r t i f i c a t i o n  s h a l l  be 
f i l e d  w i t h  the  c o u r t  " w i t h i n  f o r t y - e i g h t  hours, excluding Saturdays, 



Sundays, o r  c o u r t  ho l idays ,  from the  date of c e r t i f i c a t i o n . "  The 
s t a t u t e  f u r t h e r  prov ides t h a t  t he  c e r t i f i c a t i o n  s h a l l  be f i l e d  w i t h i n  
the  county where the  respondent res ided  o r  was p h y s i c a l l y  present  
immediately p r i o r  t o  h i s  being taken i n t o  custody. It was po in ted  ou t  
t o  t he  committee t h a t  t he  form f o r  c e r t i f i c a t i o n  does n o t  show the  
hour i n  which the  person was c e r t i f l e d ,  and t h a t  t he  c o u r t  f i l i n g  
stamps do n o t  show the  hour i n  which the  c e r t i f i c a t i o n  was f i l e d .  I n  
t h i s  s i t u a t i o n  i t  i s  impossib le f o r  t h e  c o u r t  t o  c a l c u l a t e  f o r t y - e i g h t  
hours. Another problem i s  t he  delay caused by ma i l i ng .  I f  a person 
i s  c e r t i f i e d  a t  t he  Colorado S ta te  Hosp i ta l  and the  p lace where he was 
taken i n t o  custody was i n  Steamboat Springs, i t  i s  v i r t u a l l y  impos- 
s i b l e  t o  c e r t i f y  t h e  p a t i e n t  and have t h e  n o t i c e  f i l e d  i n  the  d i s t r i c t  
c o u r t  i n  Steamboat Springs w i t h i n  f o r t y - e i g h t  hours. It was recom-
mended t h a t  t he  t ime p e r i o d  be increased t o  f i v e  days, o r  t h a t  the  
s t a t u t e  be amended t o  prov ide  t h a t  t he  c e r t i f i c a t i o n  s h a l l  be mai led  
by c e r t i f i e d  mai l  o r  f i l e d  w i t h  the  c o u r t  no l a t e r  than two days from 
t h e  date o f  c e r t i f i c a t i o n .  The committee approved the  suggest ion t h a t  
the  t ime p e r i o d  be increased t o  f i v e  days and t h i s  suggest ion i s  
incorpora ted  i n  B i l l  5. 

Hearing i n  t e n  days from request.  Present law (Sect ion 
27-10-107 (6), C.R.S. 1973) prov ides t h a t  t he  respondent may a t  any 
t ime f i l e  a  request  t h a t  t h e  c e r t i f i c a t i o n  f o r  shor t - te rm t reatment  o r  
t he  t reatment  i t s e l f  be reviewed by t h e  c o u r t  o r  t h a t  t he  c o u r t  o rder  
t h a t  t he  t reatment  be on an o u t ~ a t i e n t  bas is .  " I f  rev iew i s  
requested, t h e  c o u r t  s h a l l  hear t he  mat te r  w i t h i n  10 days a f t e r  t he  
request,  and the  c o u r t  s h a l l  g i v e  n o t i c e  t o  t h e  respondent and h i s  
a t to rney  and the  c e r t i f y i n g  and t r e a t i n g  p ro fess iona l  person o f  t he  
t ime and p lace thereof " .  It was p o i n t e d  ou t  t o  t he  committee t h a t  
t h i s  ten-day p e r i o d  i s  o f t e n  n o t  l ong  enough and t h a t  cases have been 
dismissed because they  cannot be heard w i t h i n  t h e  ten-day per iod .  It 
was suggested t h a t  t he  t ime should be increased t o  f i f t e e n  days, 
exc luding Saturdays, Sundays, o r  c o u r t  hol idays.  This  suggest ion was 
approved by t h e  committee and i s  inc luded i n  B i l l  5. It was a l so  sug- 
gested t h a t  t h e  s t a t u t e  cou ld  be amended t o  p rov ide  t h a t  i f  a  request  
f o r  hear ing  i s  f i l e d  i n  t h e  c o u r t  o f  o r i g i n a l  j u r i s d i c t i o n  p r i o r  t o  
t r a n s f e r  o f  j u r i s d i c t i o n  t o  another county, and i f  the  t rans feree 
c o u r t  rece ives  t h e  order  o f  t r a n s f e r  w i t h i n  t e n  days o f  t he  f i l i n g  of 
request  f o r  hearing, t he  t rans fe ree  c o u r t  may have an a d d i t i o n a l  t e n  
days from r e c e i p t  o f  t he  t r a n s f e r  o rder  t o  hear t he  mat ter .  No a c t i o n  
was taken on t h i s  suggestion. 

At torneys conduct ing proceedings. Present law (Sect ion 
27-10-111 (5), C.R.S. 1973), d i r e c t s  t h a t  t h e  d i s t r i c t  a t t o rney  i n  
count ies  under one hundred thousand persons, and the  county a t to rney  
i n  count ies  over  one hundred thousand persons s h a l l  conduct t he  pro- 
ceedings. It was expla ined t o  the  committee t h a t  Pueblo County now 
supports one f u l l - t i m e  a t to rney  t o  hear and t r y  mental h e a l t h  cases 
f o r  p a t i e n t s  from the  Colorado S ta te  Hosp i ta l .  Seventy o u t  o f  t h e  402 
cases from l a s t  year  were cases t r a n s f e r r e d  from o the r  count ies  t o  
Pueblo County. I n  some cases p a t i e n t s  c e r t i f i e d  from Colorado Sta te  
Hosp i ta l  d i r e c t l y  t o  Pueblo County were n o t  i n i t i a l l y  res iden ts  of 
Pueblo County, b u t  were t r a n s f e r r e d  p r e v i o u s l y  by t h e  Department of 



Correct ions,  Department o f  I n s t i t u t i o n s ,  o r  o the r  agencies t o  Colorado 
S ta te  Hosp i ta l  f o r  t rea tment  p r i o r  t o  c e r t i f i c a t i o n .  It was f u r t h e r  
po in ted  ou t  t h a t  t h e  county a t to rney  i s  n o t  t h e  l e g a l  counsel f o r  Col- 
orado S ta te  Hosp i ta l  and the re fo re  should n o t  be g i v i n g  l e g a l  advice 
t o  the  h o s p i t a l  w i t h  respect  t o  i n t e r p r e t a t i o n  o f  t he  s ta tu tes .  This  
p o s i t i o n  should be h e l d  by the  At to rney  General. Thus, i t  was recom-
mended t h a t  Sect ion 27-10-111 (5), C .R.S .  1973, be amended t o  add t h e  
fo l l ow ing :  " C e r t i f i c a t i o n s  from a s t a t e  i n s t i t u t i o n  s h a l l  be con- 
ducted by t h e  At to rney  General o r  by a  q u a l i f i e d  a t to rney  a c t i n g  on 
beha l f  o f  t he  At to rney  General." Th is  recommendation was approved by 
the  committee and i s  inc luded i n  B i l l  5. 

Cr iminal  proceedings vs. c i v i  1  proceedings. Under Sect ion 
27-10-123. C.R.S.  1973. a  c i v i l  ~ r o c e e d i n q  cannot be f i l e d  o r  c a r r i e d  
o u t  once a  person i s  charged w i th '  a  c r i m i n a l  o f fense "unless o r  u n t i  1  
t he  c r i m i n a l  o f fense has been t r i e d  o r  dismissed." The s t a t u t e  does, 
however, p rov ide  t h e  f o l l o w i n g  except ion: " . . .except  t h a t  t he  judge 
o f  t h e  c o u r t  wherein t h e  c r i m i n a l  a c t i o n  i s  pending may request  t he  
d i s t r i c t  o r  probate c o u r t  t o  au tho r i ze  and pe rm i t  such proceedings." 
It would appear t h a t  t he  judge o f  t h e  c r i m i n a l  c o u r t  must request from 
some d i s t r i c t  o r  probate c o u r t  a u t h o r i t y  t o  i ssue an order  a u t h o r i z i n g  
such a f i l i n g  o f  a  c i v i l  proceeding o r  t h e  c a r r y i n g  ou t  o f  a  c i v i l  
proceeding. It was suggested t h a t  t h e  s t a t u t e  i s  p o o r l y  worded and 
confusing. What was apparent ly  in tended was t h a t  the  c r i m i n a l  c o u r t  
cou ld  au tho r i ze  the  f i l i n g  o f  a  c i v i l  mental h e a l t h  proceeding. It 
was suggested t h a t  t h e  s t a t u t e  be amended t o  read as fo l l ows :  "Pro-
ceedings under sec t ions  27-10-105, 27-10-106, o r  27-10-107 i n v o l v i n g  a  
person charged w i t h  a  c r i m i n a l  o f fense i n  a  c o u r t  o f  law, should no t  
be i n i t i a t e d  unless o r  u n t i l  t h e  c r i m i n a l  offense has been t r i e d  o r  
dismissed; except t h a t  t he  judge o f  t h e  c r i m i n a l  c o u r t  where t h e  
a c t i o n  i s  pending may author ize  t h e  f i l i n g  o f  proceedings under t h i s  
a r t i c l e . "  This  suggest ion was r e j e c t e d  by t h e  committee. 

Another ques t ion  a r i ses  as t o  whether o r  n o t  a  proceeding f o r  
l ong  term commitment (Sect ion 27-10-109, C.R.S. 1973) can be i n i t i a t e d  
o r  c a r r i e d  ou t  when a  c r i m i n a l  a c t i o n  i s  pending. That i s ,  s ince  i t  
i s  n o t  inc luded i n  the  above-mentioned exclus ion,  i t  has been r u l e d  
t h a t  long-term proceedings may be i n i t i a t e d  and c a r r i e d  ou t  even 
though c r i m i n a l  proceedings a re  f i l e d  aga ins t  t he  p a t i e n t  a f t e r  he has 
been c e r t i f i e d  f o r  shor t - te rm t reatment .  

Use o f  records as evidence. Present law (Sect ion 27-10-120 (1) 
(e), C.R.S. 1973) prov ides t h a t  t h e  communication between q u a l i f i e d  
pro fess iona l  personnel i n  t he  p r o v i s i o n  o f  serv ices  o r  appropr ia te  
r e f e r r a l s  may be prov ided t o  the  c o u r t  as "necessary t o  the  adminis-
t r a t i o n  p rov i s ions  o f  t h i s  a r t i c l e . "  The Colorado Rules o f  Evidence, 
Rule 803 (6), prov ides t h a t  business records may now be admit ted i n t o  
evidence. Under t h a t  r u l e  medical records now appear t o  be s p e c i f i -  
c a l  l y  admi ssabl e. 

It was po in ted  ou t  t o  t h e  committee t h a t  t h e  t reatment  o f  some 
p a t i e n t s  c o n s t i t u t e s  volumes o f  paperwork. An example g iven was a 
hear ing h e l d  t h i s  year  i n v o l v i n g  a  p a t i e n t  who had been a t  t h e  s t a t e  



h o s p i t a l  s ince  1966. The number o f  persons who have evaluated and 
observed t h e  p a t i e n t  i s  i n  t h e  hundreds. It i s  t o t a l l y  imprac t i ca l  t o  
subpoena those witnesses t o  t r l a l .  A second problem expla ined t o  t h e  
committee i s  t h a t  t h e  s t a f f  a t  Colorado S ta te  Hosp i ta l  cons i s t s  prima- 
r i l y  o f  i n te rns .  These i n t e r n s  are  employed t h e  f o u r t h  week o f  June 
o f  each year  and leave t h e  h o s p i t a l  t h e  f o l l o w i n g  June. As a r e s u l t ,  
hearings he ld  i n  J u l y  and August o f  each year  i n v o l v e  doctors who i n  
some cases have never seen t h e  p a t i e n t s  except f o r  a b r i e f  p e r i o d  o f  
t ime j u s t  be fore  they  appear i n  cou r t .  Without t he  new d o c t o r ' s  a b i l -  
i t y  t o  r e l y  on the  prev ious  doc tors '  eva lua t ions  and the  r e p o r t s  o f  
s t a f f  members, most o f  t h e  cases would be dismissed and the  persons 
re leased from the  h o s p i t a l .  Since h o s p i t a l  records are  mainta ined 
under very s t r i c t  procedures, t h e i r  a u t h e n t i c i t y  can n o t  e a s i l y  be 
questioned. It was suggested t h a t  t he  s t a t u t e  should p r o p e r l y  r e f l e c t  
t h e  use, i n  whole o r  i n  p a r t ,  o f  those records. 

It was recommended t o  t h e  committee t h a t  Sec t ion  27-10-120 (1) 
(e), C.R.S.  1973, be amended as fo l l ows :  "Communications between t h e  
p a t i e n t  and t h e  t r e a t i n g  s t a f f  i n  t h e  p r o v i s i o n  o f  serv ices  o r  appro-
p r i a t e  r e f e r r a l s  s h a l l  be admit ted i n t o  evidence and n o t  sub jec t  t o  a 
pa t i en t -doc to r  c o n f i d e n t i a l i t y . "  Th is  suggest ion was approved by the  
committee and i s  inc luded i n  B i l l  5. It was a l s o  recommended t h a t  a 
new paragraph be added t o  t h e  s e c t i o n  as fo l l ows :  " O r i g i n a l  records 
o r  copies the reo f ,  p r o p e r l y  authent icated,  concerning t h e  medical, 
psycho log ica l ,  o r  p s y c h i a t r i c  t reatment  o f  t h e  respondent s h a l l  be 
admi t ted  i n t o  evidence. Wi th  t h e  except ion o f  a j u r y  t r i a l ,  t h e  
respondent may request  t h e  cont inuance o f  t h e  hear ing  i n  order  t o  sub- 
poena witnesses, i f  ava i l ab le ,  concerning t h e  records in t roduced and 
admi t ted  i n t o  evidence." No a c t i o n  was taken on t h i s  recommendation. 

Treatment i n  t he  l e a s t  r e s t r i c t i v e  environment. Present law 
(Sect ions 27-10-101 and 27-10-116. C.R.S. 1973). prov ides t h a t  a 
respondent i s  e n t i t l e d  " t o  medical and p h y s i c i i  care and t reatment  
s u i t e d  i n  t h e  l e a s t  r e s t r i c t i v e  environment poss ib le . "  When a 
respondent requests a hear ing  under Sect ion  27-10-107 (shor t - te rm 
t reatment) ,  " a t  t h e  conc lus ion  o f  t h e  hearing, t he  c o u r t  may en te r  o r  
con f i rm  t h e  c e r t i f i c a t i o n  f o r  shor t - te rm t reatment ,  discharge t h e  
respondent, o r  en te r  any o the r  appropr ia te  order . "  It was expla ined 
t o  the  committee t h a t  problems a r i s e  under these s t a t u t o r y  sec t ions  
where the  s t a t e  concedes t h a t  i t  has n o t  p rov ided an i n d i v i d u a l  t r e a t -  
ment program o r  i s  n o t  p r o v i d i n g  t reatment  i n  t h e  l e a s t  r e s t r i c t i v e  
environment. The issue i s  whether t h e  c o u r t  under i t s  power t o  "en ter  
any o the r  app rop r ia te  order "  can order  t h e  Department o f  I n s t i t u t i o n s  
t o  comply w i t h  t h e  s t a t u t e  r a t h e r  than s imply o rder  a d ischarge o f  t h e  
respondent. It was exp la ined t h a t  t h i s  i s  a r e a l  problem i n  cases 
where t h e  department takes t h e  p o s i t i o n  t h a t  t o  do any th ing  o the r  than 
discharge t h e  p a t i e n t  i s  beyond i t s  f i n a n c i a l  a b i l i t y  o r  ou ts ide  of 
i t s  f i n a n c i a l  p r i o r i t i e s .  It was suggested t h a t  t h e  committee may 
wish t o  amend t h e  s t a t u t e  t o  c l a r i f y  what t h e  term "any o the r  appro- 
p r i a t e  order"  means and t o  s t a t e  d i r e c t l y  whether o r  no t  t h e  c o u r t  can 
order  t reatment  i n  a l e s s  r e s t r i c t i v e  environment. No a c t i o n  was 
taken on t h i s  recommendation. 



Treatment i n  f ede ra l  f a c i l i t i e s .  Present law (Sect ion 
27-10-121, C.R.S. 1973), prov ides a  procedure f o r  t reatment  i n  fed-
e r a l  f a c i l i t i e s  ( t he  Veterans Admin i s t ra t i on  system) when an i n d i -  
v i dua l  i s  e l i g i b l e  f o r  such t reatment .  The s t a t u t o r y  s e c t i o n  was 
taken w i t h o u t  change from a p r i o r  mental h e a l t h  s ta tu te .  It was 
po in ted  out  t o  t he  committee t h a t  t he  s e c t i o n  does n o t  f i t  very w e l l  
i n t o  t h e  present  s t a t u t e  i n  t h a t  i t  suggests t h a t  a  Colorado veteran 
who i s  c e r t i f i e d  f o r  t reatment  i n  a  Veterans Admin i s t ra t i on  h o s p i t a l  
i s  sub jec t  t o  federa l  r u l e s  and n o t  s t a t e  law. There may be no prob- 
lem i f  t h e  veteran i s  a  vo lun ta ry  p a t i e n t .  However, i f  he i s  an 
i n v o l u n t a r y  p a t i e n t ,  t h e  quest ion  a r i s e s  as t o  whether o r  n o t  a  Colo- 
rado c i t i z e n  should be e n t i t l e d  t o  t h e  p r o t e c t i o n s  o f  t he  Colorado 
c i v i l  commitment s t a t u t e ;  t he  same p r o t e c t i o n  which o the r  c i t i z e n s  
have. It was exp la ined t h a t  t h e  problem may be i n t e n s i f i e d  by t h e  
f a c t  t h a t  t he  Veterans Admin i s t ra t i on  F o r t  Lyons f a c i l i t y  does no t  
meet t he  Department o f  I n s t i t u t i o n s  standards f o r  des ignat ion  as an 
approved f a c i l i t y  and t h a t  t he re  have a l s o  been problems w i t h  such 
des ignat ion  o f  t h e  Veterans Hosp i ta l  i n  Denver. No s p e c i f i c  recom-
mendations f o r  change t o  the  s t a t u t e  were rece ived by t h e  committee 
b u t  i t  was suggested t h a t  some changes may be necessary. No a c t i o n  
was taken on t h i s  recommendation. 

Impos i t i on  o f  Legal D i s a b i l i t y  

Short- term t reatment .  Present law (Sect ion 27-10-109, C.R.S. 
1973 -- long-term c e r t i f i c a t i o n )  p rov ides  t h a t  when a p e t i t i o n  con-
t a i n s  a  request t h a t  a  s p e c i f i c  l e g a l  d i s a b i l i t y  be imposed o r  t h a t  a  
s p e c i f i c  l e g a l  r i g h t  be deprived, " t he  c o u r t  may order  t he  d i s a b i l i t y  
o r  t he  r i g h t  depr ived i f  i t  o r  a  j u r y  has determined t h a t  t he  respond- 
en t  i s  ill o r  g rave l y  d isab led  and t h a t  by reason thereof ,  t he  person 
i s  unable t o  competently exerc ise  s a i d  r i g h t  o r  perform the  f u n c t i o n  
as t o  which d i s a b i l i t y  should be imposed. Any i n t e r e s t e d  person may 
ask leave o f  t h e  c o u r t  t o  in te rvene as a  c o - p e t i t i o n e r  f o r  t h e  purpose 
o f  seeking the  impos i t i on  o f  a  l e g a l  d i s a b i l i t y  o r  the  dep r i va t i on  o f  
a l e g a l  r i g h t . "  

The shor t - term c e r t i f i c a t i o n  p o r t i o n  o f  t he  s t a t u t e  (Sect ion 
27-10-107, C.R.S. 1973) does n o t  p rov ide  f o r  t he  impos i t i on  o f  a  l e g a l  
d i s a b i l i t y .  The quest ion has been r a i s e d  as t o  whether a c o u r t  can 
order  i nvo lun ta ry  drug t reatment  o r  impose any o ther  l e g a l  d i s a b i l i t y  
f o r  an i n d i v i d u a l  deta ined under t h e  shor t - term t reatment  s ta tu te .  
This  quest ion  i s  c u r r e n t l y  on appeal i n  t h e  cour ts .  I t  was recom-
mended t h a t  t he  f o l l o w i n g  language be added t o  Sect ion 27-10-107: "The 
p e t i t i o n  may con ta in  a  request t h a t  a s p e c i f i c  l e g a l  d i s a b i l i t y  be 
imposed o r  a  l e g a l  r i g h t  deprived. The c o u r t  may order  t he  d i s a b i l i t y  
o r  t h e  r i g h t  depr ived i f  i t  o r  a  j u r y  has determined t h a t  t h e  respond- 
en t  i s  menta l l y  ill o r  grave ly  d isab led  and t h a t  by reason thereof ,  
t he  person i s  unable t o  t o  competently exerc ise  s a i d  r i g h t  o r  perform 
the  f u n c t i o n  as t o  which d i s a b i l i t y  should be imposed. Any i n t e r e s t e d  
person may ask leave o f  t he  c o u r t  t o  in te rvene as a  c o - p e t i t i o n e r  f o r  
t he  purpose o f  seeking the  impos i t i on  o f  a  l e g a l  d i s a b i l i t y  o r  t he  
d e p r i v a t i o n  o f  a l e g a l  r i g h t . "  his recommendation was approved by 



t he  committee and i s  inc luded i n  B i  11 5. 

Mandatory appointment o f  p ro fess iona l  person. Present law pro-  
v ides t h a t  i n  any proceeding concerning the  d e p r i v a t i o n  o f  a l e g a l  
r i g h t  o r  t he  impos i t i on  o f  a  l e g a l  d i s a b i l i t y  t h e  c o u r t  s h a l l  appo in t  
a  p ro fess iona l  person f o r  t he  respondent who i s  t o  serve i n  t h e  r o l e  
o f  an advocate f o r  t he  respondent (Sect ion 27-10-125 (4) (b), C.R.S.  
1973). On the  o the r  hand, Sect ion 27-10-111 (2), C.R.S.  1973, which 
deals w i t h  hearings on i n v o l u n t a r y  c e r t i f i c a t i o n  proceedings, prov ides 
t h a t  appointment o f  an independent medical wi tness i s  d i s c r e t i o n a r y  
w i t h  the  c o u r t  and t h a t  t h e  r o l e  o f  t he  doc tor  appointed i s  adv isory  
t o  the  cou r t .  These two sec t ions  appear t o  be i ncons i s ten t  and it was 
suggested t h a t  an amendment may be necessary t o  make t h e  two sec t ions  
cons is ten t .  The committee took  no a c t i o n  on t h i s  suggestion. 

Incom e t e n t  t o  s tand t r i a l .  Present law (Sect ion 27-10-125, 
C. R. S. _f___provides f o r  a  method o f  r e q u i r i n g  i nvo lun ta ry  t reatment  1973 
where a  shor t - te rm o r  long-term c e r t i f i c a t i o n  has n o t  been f i l e d .  The 
s t a t u t e  a l so  prov ides  f o r  a  method o f  r e q u i r i n g  i n v o l u n t a r y  t reatment  
o f  persons found t o  be c r i m i n a l l y  insane under sec t i on  16-8-101, 
C. R. S. 1973. It was p o i n t e d  ou t  t o  t he  committee t h a t  t he  s t a t u t e  
f a i l s  t o  take care o f  t he  s i t u a t i o n  where a  c r i m i n a l  defendant has 
been declared incompetent. The quest ion  a r i s e s  as t o  whether Sect ion 
27-10-125, C. R. S. 1973, can be used t o  p rov ide  invol  un tary  t reatment  
f o r  those i n d i v i d u a l s  found incompetent. A d i s t r i c t  c o u r t  has r u l e d  
t h a t  i t  cannot be used f o r  such purposes. For t h i s  reason, i t  was 
suggested t h a t  t h e  s t a t u t e  be amended t o  p rov ide  t h a t  those who are  
incompetent be inc luded i n  t h e  s t a t u t e ' s  coverage. 

P e t i t i o n s  f o r  I n v o l u n t a r y  Treatment 

The Colorado Supreme Court i n  Goedecke v. Colorado (October 10, 
1979) r u l e d  t h a t  mental p a t i e n t s  may n o t  be g iven medicat ion aga ins t  
t h e i r  w i l l .  The c o u r t  reasoned t h a t  normal medical dec is ions  on a 
t rea tment  r e q u i r e  t h e  concurrence o f  doc tor  and p a t i e n t  and t h a t  t he  
mental p a t i e n t  should n o t  be an except ion  unless a c o u r t  determines 
t h a t  a  p a t i e n t  i s  incapable o f  p a r t i c i p a t i n g  i n  t h e  t reatment  dec i s ion  
o r  t h a t  t h e  r e f u s a l  t o  take  medicat ion i s  i r r a t i o n a l .  The committee 
was informed t h a t  t he  c o u r t ' s  dec i s ion  i s  o f  subs tan t i a l  consequence 
s ince  i t  i s  t h e  a v a i l a b i l i t y  and use o f  psychotrophic medicat ions 
which has a l lowed a  l a r g e  percentage o f  t he  c h r o n i c a l l y  men ta l l y  ill 
t o  be t r e a t e d  i n  t h e  community r a t h e r  than i n  i n s t i t u t i o n s .  Under 
p resent  l e v e l s  o f  s t a f f  and c u r r e n t  resource a l l o c a t i o n s ,  t he  i n s t i -
t u t i o n s  cannot absorb a s u b s t a n t i a l l y  g rea te r  number o f  chron ic  
p a t i e n t s  who may r e q u i r e  long-term i n s t i t u t i o n a l i z a t i o n  i f  medicat ion 
i s  n o t  used. 

Although o ther  cou r t s  have reached t h e  same r e s u l t  ( regard ing  
t h e  r i g h t  t o  re fuse  medicat ion)  on c o n s t i t u t i o n a l  grounds, t h e  Colo-
rado Supreme Court based i t s  conc lus ion  on s t a t u t o r y  cons t ruc t ion .  
The c o u r t  r e l i e d  h e a v i l y  on t h e  l e g i s l a t i v e  d e c l a r a t i o n  i n  sec t i on  
27-10-101, C.R.S.  1973, which focuses e x c l u s i v e l y  on t h e  r i g h t s  o f  a 



respondent. The c o u r t  s ta ted  i n  p a r t :  

The e n t i r e  tenor  o f  t h e  A r t i c l e  . . .  i s  t o  recognize 
and p r o t e c t  the  d i g n i t y  and lega l  r i g h t s  o f  p a t i e n t s  
t r e a t e d  pursuant t o  i t s  prov is ions.  Among the  purposes 
o f  A r t i c l e  27-10 declared by the  General Assembly are: 

(c) To provide the  f u l l e s t  poss ib le  measure o f  p r i -
vacy, d i g n i t y ,  and o the r  r i g h t s  t o  persons 
undergoing care and treatment f o r  mental ill-
ness ; 

(b) To encourage the  use o f  vo luntary  r a t h e r  than 
coerc ive measures t o  secure treatment and care 
f o r  mental i11 ness. 

Sect ion 27-10-101 (I), 1973.C.R.S. 

Sect ion 27-10-104 declares t h a t :  "Unless s p e c i f i -
c a l l y  s ta ted  i n  an order by the cour t ,  a  respondent. 
s h a l l  no t  f o r f e i t  any lega l  r i g h t  o r  s u f f e r  l ega l  d i s -
a b i l i t y  by reason o f  the  p rov is ions  o f  t h i s  a r t i c l e . "  
There i s  no p rov is ion ,  i n  any c o u r t  order i n  the  record  
before us, dec la r ing  the  appe l lan t  l e g a l l y  d isabled from 
exerc i s ing  whatever l ega l  r i g h t  a  medical p a t i e n t  nor- 
ma l l y  has t o  dec l ine  treatment w i t h  a dangerous o r  
obnoxious drug. 

I t  would be incons is ten t  w i t h  the  s ta tu tes '  s p i r i t  
and purpose t o  i n s i s t  t h a t  a  p a t i e n t ' s  common law r i g h t  
t o  dec l ine  medical treatment i s  abrogated by short - term 
c e r t i f i c a t i o n  alone. Instead, we conclude t h a t  t h i s  
r i g h t  i s  t o  be numbered among those pro tec ted by C.R.S. 
1973, 27-10-104 and i s  the re fo re  preserved i n t a c t  i n  t h e  
absence o f  some f i nd ing ,  reached by a  competent t r i b u -
na l ,  t h a t  the  p a t i e n t ' s  i l l n e s s  has so impaired h i s  
judgment t h a t  he i s  incapable o f  p a r t i c i p a t i n g  i n  deci -
sions a f f e c t i n g  h i s  heal th.  

I t  was suggested t o  the  committee t h a t  perhaps some c l a r i f i c a -  
t i o n  o f  the  f a c t o r s  t o  be weighed i n  determining whether t o  order med- 
i c a t i o n  over the  ob jec t ions  o f  the  respondent may be necessary. No 
a c t i o n  was taken by the committee on t h i s  suggestion. 

Several other suggestions were received by the committee con- 
cerning the  hear ing t h a t  i s  requ i red i n  order t o  ob ta in  a  cour t  order 
fo r  i nvo lun ta ry  treatment. 

Immediate hearings. Because o f  the  urgent need t o  ob ta in  a  
c o u r t  order f o r  i nvo lun ta ry  treatment when a  p a t i e n t  refuses medica-
t i o n ,  i t  was suggested t h a t  the  s t a t u t e  be amended t o  provide t h a t  a  
request f o r  a  medicat ion order be heard by the c o u r t  fo r thw i th .  I t  
was a l so  suggested t h a t  a  l a t e r  hear ing could be held, upon presenta- 



t i o n  o f  subs tan t ia l  grounds there fore ,  i n  order  t o  compensate f o r  any 
i n j u s t i c e  caused by t h e  i n i t i a l  " f o r t h w i t h "  hearing. This suggestion 
was approved by the  committee and i s  inc luded i n  B i l l  5. 

Venue and j u r i s d i c t i o n .  It was po in ted ou t  t o  the  committee 
t h a t  some uncer ta in ty  e x i s t s  as t o  whether o r  no t  a p e t i t i o n  f o r  a 
medicat ion order  bas t o  be f i l e d  i n  the  o r i g i n a l  c o u r t  which c e r t i f i e d  
t h e  p a t i e n t .  To c l a r i f y  t h i s  s i t u a t i o n ,  i t  was recommended t h a t  t he  
s ta tu tes  be amended t o  make i t  c l e a r  t h a t  venue f o r  medicat ion orders 
would be proper bo th  i n  the  j u r i s d i c t i o n  where a previous c e r t i f i c a -
t i o n  order  hqd been issued and i n  t h e  j u r i s d i c t i o n  i n  which t h e  i n d i -  
v idua l ,  who was the  sub jec t  o f  such order ,  was being t reated.  The 
f o l l o w i n g  language was suggested: " I n  the  event t h a t  a respondent 
refuses t o  accept medical treatment, t he  c o u r t  having j u r i s d i c t i o n  o f  
t he  a c t i o n  pursuant t o  sec t i on  27-10-111 (4) and the  c o u r t  o f  the  
j u r i s d i c t i o n  i n  which t h e  designated f a c i l i t y  t r e a t i n g  the  respondent 
i s  located s h a l l  have j u r i s d i c t i o n  and venue t o  accept a p e t i t i o n  by a 
t r e a t i n g  pro fess iona l  person and enter  an order  r e q u i r i n g  t h a t  t h e  
respondent accept such t reatment ,  o r ,  i n  t h e  a l t e r n a t i v e ,  t h a t  t he  
t reatment  be f o r c i b l y  administered t o  him." Th is  suggestion was 
approved by t h e  committee and i s  inc luded i n  B i l l  5. 

Mandatory appointment o f  p ro fess iona l  person. Pursuant t o  
Sect ion 27-10-111 (2), C.R.S. 1973, t h e  c o u r t  may appoint  a profes-  
s iona l  person t o  examine t h e  respondent ( f o r  whom short - term or. long-
term t reatment  i s  sought) and t o  t e s t i f y  a t  t h e  hear ing as t o  t h e  
r e s u l t s  o f  h i s  examination. Such pro fess iona l  person s h a l l  a c t  s o l e l y  
i n  an advisory capaci ty .  It was suggested t h a t  i n  t h e  case o f  a hear- 
i n g  on a p e t i t i o n  f o r  medicat ion orders t h e  appointment o f  a profes-
s iona l  person t o  render an independent op in ion  be made mandatory 
r a t h e r  than d i sc re t i ona ry .  No a c t i o n  was taken on t h i s  suggestion. 

Re la t ionsh ip  Between Ch i ld ren ' s  Code and C i v i l  Commitment S ta tu te  

The committee was informed t h a t  t he re  are a t  l e a s t  e i g h t  ways 
i n  which a c h i l d  can be p laced i n t o  a mental i n s t i t u t i o n  i n  Colorado. 
The r e l a t i o n s h i p  between the  general c i v i l  commitment s ta tu tes  and the  
p rov i s ions  o f  t h e  c h i l d r e n ' s  code i s  no t  c lea r .  It was suggested t h a t  
c a r e f u l  study o f  t h i s  area be undertaken t o  c l a r i f y  t h e  r e l a t i o n s h i p  
o f  t he  two laws. 

Several areas o f  concern were expressed t o  the  committee. For 
example, should a j u v e n i l e  be ab le  t o  be processed under e i t h e r  law? 
I f  a menta l ly  ill j u v e n i l e  i s  processed under the  general c i v i l  com-
mitment law, should t h e  r u l e s  be changed so t h a t  j uven i l es  may be cer-  
t i f i e d  on t h e  bas is  o f  mental i l l n e s s  and need f o r  t reatment  r a t h e r  
than the  e x i s t i n g  bases o f  mental i l l n e s s  and p roo f  o f  dangerousness 
o r  grave d i  sabi 1 ity. 

A t  t he  present  t ime, c h i l d r e n  may be p laced i n v o l u n t a r i l y  i n  a 
t reatment  f a c i l i t y  by t h e  c h i l d ' s  parents o r  l ega l  guardian. The 
lega l  guardian i s  very o f t e n  t h e  Department o f  Socia l  Services. There 



i s  no p r o v i s i o n  f o r  a  rev iew of t h a t  placement except under Senate 
B i l l  26, which app l i es  on ly  when the  c h i l d  i s  p laced i n  a  s t a t e  i n s t i -
t u t i o n  and there  i s  an expendi ture o f  p u b l i c  funds. The committee was 
informed t h a t  t he re  are  some c h i l d r e n  who have been a t  Colorado Sta te  
Hosp i ta l  f o r  a  p e r i o d  g rea te r  than n i n e t y  days and t h a t  no p e t i t i o n s  
under Senate B i l l  26 have been f i l e d  w i t h  t h e  cour t .  Thus, the re  
appears t o  be no way t o  moni tor  Senate B i l l  26, and, s ince t h e  c h i l d  
i s  no t  represented by counsel, t h e  c h i l d  has no way t o  enforce Senate 
B i l l  26. The committee was a l so  informed t h a t  c h i l d r e n  p laced i n  p r i -  
vate i n s t i t u t i o n s  should have some procedure a v a i l a b l e  t o  review t h e i r  
p l  acement. 

It was suggested t o  t h e  committee t h a t  some p r o v i s i o n  should be 
w r i t t e n  i n t o  t h e  mental h e a l t h  s t a t u t e  which requ i res  the  f i l i n g  o f  a 
p e t i t i o n  t o  review the  placement o f  a  c h i l d  f o r  mental h e a l t h  t r e a t -  
ment e i t h e r  i n  a  p r i v a t e  o r  a  p u b l i c  i n s t i t u t i o n .  Counsel should be 
appointed, and i f  t h e  parents have the  c a p a b i l i t y  o f  paying f o r  the  
cos t  o f  t h a t  a t to rney,  then i t  should be so ordered by the  cour t .  

Release Decisions 

Immunity f o r  p ro fess iona l  persons. It was suggested t o  the 
committee t h a t  some type o f  immunity s t a t u t e  may be necessary t o  pro- 
t e c t  p ro fess iona l  persons who make t h e  dec is ion  t o  re lease a p a t i e n t  
o r  t o  h o s p i t a l i z e  a  p a t i e n t .  It was suggested t h a t  some type o f  stan- 
dard s i m i l a r  t o  t h a t  contained i n  the  medical malprac t ice  law be 
formulated t o  p r o t e c t  p ro fess iona l  persons aga ins t  l i a b i l i t y  f o r  t he  
re lease o f  pa t i en ts .  No s p e c i f i c  recommendations were received by t h e  
committee, and no a c t i o n  was taken on t h i s  suggestion. 

Condi t ional  release. Present ly  there  i s  no es tab l ished proce- 
dure by which a  mental p a t i e n t  can be condit iona1l.y released. I n  
order  - prov ide  such' a  procedure t o  t h e  ~ e ~ a r t m e n t -  t o  o f  I n s t i t u t i o n s ,  
t he  committee recommends t h e  adopt ion o f  B i l l  7. The b i l l  es tab l ishes 
procedures under which a  menta l ly  ill person under c i v i l  commitment 
may be c o n d i t i o n a l l y  released. The du ra t i on  o f  any cond i t i ona l  
re lease s h a l l  co inc ide  w i t h  t h e  p e r i o d  o f  t h e  o r i g i n a l  c e r t i f i c a t i o n  
o r  extended c e r t i f i c a t i o n .  The b i l l  prov ides f o r  t h e  revocat ion  o f  
such cond i t i ona l  re lease f o r  v i o l a t i o n  o f  any c o n d i t i o n  thereof .  The 
department i s  d i r e c t e d  t o  promulgate r u l e s  and regu la t i ons  assur ing 
t h e  p e r i o d i c  moni to r ing  and t reatment  o f  respondents on cond i t i ona l  
re lease and assur ing the  e f f i c i e n t  enforcement o f  t he  terms and condi- 
t i o n s  o f  such release. 

Deferred Prosecution and Treatment -- Probat ion 

Sect ion 16-7-402, C.R.S.  1973, provides a  method by which cr im- 
i n a l  of fenders can be ordered t o  undergo t reatment  f o r  a  mental condi- 
t i o n .  The s t a t u t e  provides:  

I n  any case i n  which t reatment  f o r  a  mental cond i t i on  



i s  au thor ized i n  connect ion w i t h  a  de fer red  prosecut ion  
o r  p robat ion ,  t h e  c o u r t  may r e q u i r e  the  defendant t o  
o b t a i n  t reatment  f o r  any mental cond i t i on .  The defen- 
dant  may be pe rm i t t ed  t o  o b t a i n  such t reatment  from any 
p s y c h i a t r i s t  and a t  any s u i t a b l e  p u b l i c  o r  p r i v a t e  
mental h e a l t h  f a c i l i t y  o f  h i s  choosing. Upon request o f  
t h e  defendant, t he  c o u r t  may order  t h e  department o f  
i n s t i t u t i o n s  t o  admit him f o r  r e h a b i l i t a t i v e  t reatment  
t o  one o f  t h e  mental i n s t i t u t i o n s  under i t s  c o n t r o l ,  f o r  
a  p e r i o d  n o t  t o  exceed one year.  The defendant may be 
requ i red  t o  remain under t reatment  f o r  t h a t  t ime, no t  t o  
exceed one year ,  and under such cond i t i ons  as the  psy- 
c h i a t r i s t  respons ib le  f o r  h i s  care deems necessary t o  
improve, t o  t h e  ex ten t  poss ib le ,  h i s  mental c o n d i t i o n  
r e l a t e d  t o  the  o f fense charged. 

The committee was informed t h a t  judges appear t o  i n t e r p r e t  the  
s t a t u t e  t o  mean t h a t  they can p lace someone i n  a  mental h e a l t h  f a c i l -  
i t y  f o r  a  year .  Mental h e a l t h  f a c i l i t i e s  i n t e r p r e t  t he  same s t a t u t e  
t o  say t h a t  t he  person can s tay  no longer than a  year.  From these 
i n t e r p r e t a t i o n s  and t h e i r  uses f l o w  w ide l y  d i f f e r e n t  expectat ions.  

Judges o f t e n  perce ive  t h e i r  ac t i ons  as sentencing t h e  person 
f o r  a  d e f i n i t e  p e r i o d  o f  t ime. They expect t h e  mental h e a l t h  f a c i l i t y  
t o  i nca rce ra te  t h e  person f o r  a  year ,  make sure no escapes occur, cure 
t h e  i l l n e s s ,  and re lease them on ly  w i t h  t h e i r  permission. Mental 
h e a l t h  f a c i l i t i e s  behave as i f  t h e  person becomes a  p a t i e n t  once i n  
t h e i r  program. To them t h i s  means t h e  person w i l l  be t r e a t e d  l i k e  any 
o t h e r  p a t i e n t ,  sub jec t  t o  t h e  same r u l e s  and r i s k s .  Release dec is ions  
w i l l  be made by them s t r i c t l y  on t h e  bas is  o f  whether t he  person i s  
ready t o  f u n c t i o n  ou ts ide  the  i n s t i t u t i o n  i n  a reasonable manner 
accord ing t o  mental h e a l t h  standards. 

Testimony before  the  committee i n d i c a t e d  t h a t  t h e r e  needs t o  be 
a p r i o r  eva lua t i on  concerning the  necess i ty  f o r  mental h e a l t h  t r e a t -  
ment be fore  t h e  c o u r t  orders an i n d i v i d u a l  t o  submit t o  such t reatment  
and t h a t  t h e  s t a t u t e s  should be amended t o  r e q u i r e  such p r i o r  evalu-
a t i o n .  Testimony a l s o  i n d i c a t e d  t h a t  t he  s t a t u t e  i s  unc lear  as t o  who 
has a u t h o r i t y  t o  make re lease dec is ions  -- the  p ro fess iona l  person i n  
charge o f  t h e  i n d i v i d u a l  o r  t he  cour t .  It was suggested t h a t  the  
s t a t u t e  should be amended t o  c l a r i f y  who has the  a u t h o r i t y  t o  re lease 
an i n d i v i d u a l  who has been r e f e r r e d  as a  c o n d i t i o n  o f  de fe r red  prose-
c u t i o n  o r  p robat ion .  No a c t i o n  was taken by t h e  committee on t h i s  
suggestion. 

CRIMINAL INSANITY LAWS 

Background and Committee Procedure 

C lose ly  r e l a t e d  t o  and associated w i t h  the  commitment proce-
dures and cond i t i ons  f o r  t h e  re lease o f  t he  v i o l e n t  menta l l y  ill are  



t h e  c r i m i n a l  i n s a n i t y  laws. O f  p a r t i c u l a r  concern are  those persons 
a c q u i t t e d  o f  cr ime because o f  a f i n d i n g  o f  n o t  g u i l t y  by reason o f  
i nsan i t y .  Pro fess iona l  and p u b l i c  c r i t i c i s m  o f  t he  i n s a n i t y  defense 
has increased over t h e  years. Th i s  c r i t i c i s m  has an impact on bo th  
the  c r i m i n a l  j u s t i c e  system and t h e  mental h e a l t h  system. The use o f  
t he  defense i n  sensat ional  cases has s t i r r e d  the  p u b l i c  mind by 
r a i s i n g  t h e  prospect  o f  a c q u i t t a l  o f  t he  of fender.  Th is  has r e s u l t e d  
i n  t he  p u b l i c  percept ion  o f  mental i l l n e s s  and dangerousness ( c r i m i -  
n a l i t y )  as be ing  synonymous. Th is  pe rcep t i on  i s  o f t e n  mani fested i n  
oppos i t i on  t o  the  care o f  t he  men ta l l y  ill i n  the  community. The 
impact o f  such oppos i t i on  may a f f e c t  t he  mental h e a l t h  system's 
e f f o r t s  t o  implement t he  o b j e c t i v e  o f  c a r i n g  f o r  t h e  menta l l y  ill i n  
the  l e a s t  r e s t r i c t i v e  environment. 

Some o f  t he  reasons g iven f o r  d i s s a t i s f a c t i o n  w i t h  the  " inno-
cent  by reason o f  i n s a n i t y "  defense inc lude:  a l a c k  o f  understanding 
o f  t he  s t a t u t e  on the  p a r t  o f  j u r i e s  and the  p u b l i c ;  poor s t a t u t o r y  
d e f i n i t i o n s  and vagueness o f  the  law which leads t o  uneven a p p l i c a t i o n  
o f  t he  s t a t u t e ;  medical test imony which p i t s  one expe r t  aga ins t  
another i n  a  " b a t t l e  o f  t he  exper ts" ;  preconceived ideas about t he  
a c q u i t t a l  o f  those judged innocent  by reason o f  i n s a n i t y  thus l e t t i n g  
such defendants o u t  o f  j a i l  too  soon; and the  confus ion about t he  med- 
i c a l  and l e g a l  issues t h a t  a re  a l lowed under the  s t a t u t e .  

Some c r i t i c i z e  t h e  use o f  such a  defense because they  b e l i e v e  
i t  i s  misused; t h a t  g u i l t y  people are  improper ly  escaping the  conse- 
quences o f  t h e i r  behavior;  t h a t  i t  i s  a cause o f  an eros ion  i n  
s o c i e t y ' s  respect  f o r  t he  law and o the r  i n s t i t u t i o n s ;  and t h a t  t he  
terms and concepts used i n  the  defense a re  n o t  p s y c h i a t r i c  i n  nature, 
b u t  a re  l e g a l ,  moral and s o c i a l  issues upon which p s y c h i a t r i s t s  a re  
c a l l e d  upon t o  form an op in ion  (such t h i n g s  as " r e s p o n s i b i l i t y " ,  
" r i g h t " ,  and "wrong1' a re  examples). I t  i s  a l so  claimed t h a t  psychi -  
a t r y  i s  n o t  a  s c i e n t i f i c a l l y  p r e c i s e  pro fess ion ,  t h a t  there  i s  d i f f i -
c u l t y  i n  p resent ing  vague p s y c h i a t r i c  concepts i n  terms understandable 
t o  the  laymen, and t h a t  t he re  i s  an expecta t ion  t h a t  the  p s y c h i a t r i s t  
can g i v e  a  competent informed op in ion  on what t he  mental s t a t e  o f  an 
i n d i v i d u a l  was months and perhaps years p r i o r  t o  the  t ime t h e i r  exami- 
n a t i o n  was made. 

Another c r i t i c i s m  o f  t he  law stems from the  s t a t u t o r y  requ i re -  
ment t h a t  such i n d i v i d u a l s  may be re leased from commitment by the  
c o u r t  when the  i n d i v i d u a l  i s  no longer  a  danger t o  s e l f  o r  others.  As 
was po in ted  o u t  e a r l i e r  i n  t h i s  r e p o r t ,  t he re  i s  no emp i r i ca l  da ta  on 
which t o  base a  v a l i d  p r e d i c t i o n  o f  f u t u r e  dangerous behavior. Even 
when s p e c i f i e d  procedures, observat ions,  and and t e s t s  a re  c a r e f u l l y  
fo l lowed t o  a r r i v e  a t  the  conclus ion t h a t  an i n d i v i d u a l  can be 
re leased w i thou t  danger t o  the  p u b l i c ,  such a conclusion, once 
reached, i s  s t i l l  j u s t  an opin ion.  

These var ious  c r i t i c i s m s  have caused a  widespread concern t h a t  
t h e  l e g a l  defense o f  i n s a n i t y  i n  c r i m i n a l  proceedings does n o t  s u f f i -  
c i e n t l y  p r o t e c t  the  p u b l i c .  Th is  concern has l e d  t o  var ious s tud ies  
on the  sub jec t  throughout the  Un i ted  States. As a  r e s u l t ,  several 



s t a t e s  have adopted op t i ona l  o r  a l t e r n a t i v e  approaches t o  t h e  l ega l  
defense o f  i n s a n i t y .  I n  Colorado, the  sub jec t  o f  c r i m i n a l  i n s a n i t y  
has n o t  been thorough ly  reviewed s ince  1965. I n  o rder  t o  p rov ide  an 
oppor tun i t y  f o r  a thorough rev iew of c u r r e n t  law and t o  review t h e  
concerns expressed by the  p u b l i c ,  t h e  General Assembly, through the  
enactment o f  Senate J o i n t  Reso lu t ion  No. 26, d i r e c t e d  t h e  L e g i s l a t i v e  
Counci l  t o  appo in t  a  committee t o  study t h e  c r i m i n a l  d e f i n i t i o n  o f  
i n s a n i t y  and t h e  c r i m i n a l  defense of i n s a n i t y .  The i n t e r i m  Committee 
on J u d i c i a r y  was assigned t h i s  study. 

Committee procedure. The committee rece ived test imony from 
representa t ives  of t h e  Department o f  I n s t i t u t i o n s ,  D i v i s i o n  o f  Mental 
~ e a l  pub1 i c  and p r i v a t e .  and p s y c h i a t r i s t s ,  mentalt h ,  psycho log is ts  
hea l th  cen te r  representa t ives ,  judges, d i s t r i c t  a t to rneys ,  p u b l i c  
defenders, representa t ives  o f  Bar Assoc ia t ion  committees, and o the r  
i n t e r e s t e d  persons. The Report o f  Governor Love's Committee t o  Study 
t h e  Cr iminal  I n s a n i t y  Laws (1965) and o the r  l i t e r a t u r e  on the  sub jec t  
was reviewed by t h e  committee. I n  May, 1978, Governor Lamm, by execu- 
t i v e  order ,  es tab l i shed  a  Cr iminal  I n s a n i t y  Law Review Task Force f o r  
t he  purpose o f  eva lua t i ng  and ana lyz ing  the  c r i m i n a l  i n s a n i t y  s t a t -
utes.  Although no formal r e p o r t  has been prepared by the  task  fo rce  
and t h e i r  f i n a l  recommendations have n o t  been formulated,  t h e  commit-
tee  rece ived test imony on i t s  work and some o f  t h e  issues w i t h  which 
i t  has been concerned. 

The committee focused p r i m a r i l y  on: t he  sub jec t  o f  a c q u i t t a l  
and commitment under a  no t  g u i l t y  by reason o f  i n s a n i t y  p lea ;  t h e  
procedures and process f o r  r e l e a s i n g  an i n d i v i d u a l  committed under a 
n o t  g u i l t y  by reason o f  i n s a n i t y  p lea ;  and, t h e  var ious  l e g a l  proce- 
dures and issues r a i s e d  by a  c r i m i n a l  i n s a n i t y  defense. The committee 
sought t o  determine whether t h e  present  law i s  i n  need o f  r e v i s i o n  o r  
m o d i f i c a t i o n .  

Colorado's  Cr imina l  I n s a n i t y  Law 

Colorado's  c r i m i n a l  i n s a n i t y  law i s  conta ined i n  T i t l e  16, 
A r t i c l e  8, C.R.S. 1973. Sect ion  16-8-101, C.R.S. 1973, de f ines  insan- 
i t y  i n  t he  f o l l o w i n g  manner: 

A person who i s  so diseased o r  d e f e c t i v e  i n  mind a t  t h e  
t ime o f  t he  commission o f  t h e  a c t  as t o  be incapable o f  
d i s t i n g u i s h i n g  r i g h t  from wrong w i t h  respect  t o  t h a t  
a c t ,  o r  be ing  ab le  so t o  d i s t i n g u i s h ,  has s u f f e r e d  such 
an impairment o f  mind by disease o r  d e f e c t  as t o  destroy 
the  w i l l power  and render him incapable o f  choosing t h e  
r i g h t  and r e f r a i n i n g  from doing t h e  wrong i s  n o t  
accountable; and t h i s  i s  so howsoever such i n s a n i t y  may 
be manifested, by i r r e s i s t i b l e  impulse o r  otherwise. 
But  care should be taken n o t  t o  confuse such mental d i s -  
ease o r  de fec t  w i t h  moral o b l i q u i t y ,  mental deprav i ty ,  
o r  passion growing o u t  o f  anger, revenge, hatred,  o r  



o the r  motives, and k indred e v i l  cond i t i ons ,  f o r  when the  
a c t  i s  induced by any o f  these causes the  person i s  
accountable t o  the  law. 

This  sec t ion ,  which was enacted i n  1951, and which c o d i f i e d  
numerous Colorado c o u r t  decis ions,  adopted the  "M'Naghten r i g h t  and 
wrong t e s t "  and the  " i r r e s i s t i b l e  impulse t e s t "  as the  methods t o  be 
used i n  t h e  de terminat ion  o f  i n s a n i t y .  The M'Naghten t e s t  holds t h a t  
a person i s  insane when h i s  mind i s  so diseased o r  d e f e c t i v e  t h a t  he 
cannot d i s t i n g u i s h  r i g h t  from wrong. The M'Naghten t e s t  i s  supple-
mented by t h e  i r r e s i s t i b l e  impulse t e s t  -- a t e s t  i n  which an i n d i -
v idua l  i s  n o t  c r i m i n a l l y  respons ib le  i f  he had a mental disease t h a t  
kept  him from c o n t r o l l i n g  h i s  conduct, regardless o f  h i s  knowledge o f  
t he  nature and the  q u a l i t y  o f  h i s  a c t  and t h e  awareness t h a t  i t  was 
wrong. Thus, a person i s  h e l d  t o  be insane, as f a r  as the  c r i m i n a l  
laws are  concerned, when he i s  so diseased i n  mind as t o  be incapable 
o f  d i s t i n g u i s h i n g  r i g h t  from wrong o r  where he s u f f e r s  such an impair -
ment o f  mind as t o  render him incapable o f  choosing the  r i g h t  and 
r e f r a i n i n g  from doing the  wrong. 

I n  terms o f  t h e  ac tua l  c r i m i n a l  proceedings regard ing  an insan-
i t y  p lea ,  two separate t r i a l s  must be held: a s a n i t y  t r i a l  t o  deter-
mine t h e  issue o f  mental capac i t y  t o  commit t he  cr ime and another 
t r i a l  t o  determine the  issue o f  g u i l t  o r  innocence. 

When us ing  i n s a n i t y  as a defense aga ins t  a c r i m i n a l  charge, a 
defendant must en te r  a s p e c i f i c  p l e a  o f  n o t  g u i l t y  by reason o f  insan- 
i t y  a t  t h e  t ime o f  h i s  arraignment. A f t e r  t he  p l e a  o f  n o t  g u i l t y  by 
reason o f  i n s a n i t y  i s  accepted by t h e  cou r t ,  t he  c o u r t  commits the  
defendant t o  one o f  t he  s t a t e ' s  i n s t i t u t i o n s  f o r  observat ion and a 
s a n i t y  examination. 

Once the  defendant has been committed, he i s  examined by one o r  
more phys ic ians  who are s p e c i a l i s t s  i n  nervous and mental d isorders.  
The c o u r t  may order  a d d i t i o n a l  examinations i f  i t  deems it advisable 
under t h e  circumstances. A f t e r  t h e  examinat ion i s  completed, a w r i t -
t e n  r e p o r t  i s  submitted t o  t h e  c o u r t  desc r ib ing  the  examination and 
the  r e s u l t s ,  i n c l u d i n g  a d iagnosis  and prognosis o f  t he  defendant 's 
phys ica l  and mental cond i t i on ,  an op in ion  as t o  whether t h e  defendant 
su f fe rs  from a mental disease o r  de fec t ,  and separate opin ions by each 
examining phys i c ian  as t o  whether t h e  defendant was insane a t  t he  t ime 
o f  t he  commission o f  the  ac t ,  i s  incompetent t o  proceed, o r  i s  i n e l i -
g i b l e  f o r  release. A defendant has the  r i g h t  t o  be examined by an 
exper t  o f  h i s  own choice i n  connect ion w i t h  any o f  t he  i n s a n i t y  pro-
ceedi ngs. 

Once the  examination r e p o r t  i s  rece ived by the  cou r t ,  a date 
f o r  a j u r y  t r i a l  i s  es tab l ished f o r  t he  purpose o f  dec id ing  the  ques-
t i o n  o f  the  defendant 's  san i ty .  A defendant may waive a j u r y  t r i a l  i n  
a l l  cases except f o r  Class 1, Class 2, o r  Class 3 fe lon ies .  Dur ing 
the  ou tse t  o f  t he  t r i a l ,  a presumption o f  s a n i t y  e x i s t s ,  and i t  i s  t he  



defendant who must generate a  reasonable doubt as t o  i t s  existence. 
However, once evidence has been in t roduced t h a t  pu ts  the  defendant 's 
s a n i t y  i n  doubt, t he  people have t h e  burden o f  p rov ing  beyond a 
reasonable doubt t h a t  the  defendant i s  sane. I f  t h e  t r i e r  o f  f a c t  
determines t h a t  the  defendant was sane a t  t he  t ime o f  t he  c r i m i n a l  
ac t ,  the  c o u r t  then se ts  a  t r i a l  date on t h e  issue o f  g u i l t .  I f  the  
t r i e r  o f  f a c t  f i n d s  t h a t  t h e  defendant i s  n o t  g u i l t y  by reason o f  
i n s a n i t y ,  t h e  c o u r t  must then commit t h e  defendant t o  t he  custody o f  
t he  Department o f  I n s t i t u t i o n s ,  u n t i l  he i s  found e l i g i b l e  f o r  
re1 ease. 

I f  the  c h i e f  o f f i c e r  o f  t he  i n s t i t u t i o n  a t  which the  defendant 
has been committed determines t h a t  t he  defendant no longer s u f f e r s  
from a mental disease o r  de fec t  which i s  l i k e l y  t o  cause him t o  be 
dangerous t o  h imse l f  o r  others,  t he  c h i e f  o f f i c e r  must r e p o r t  t h i s  t o  
the  c o u r t  who committed t h e  defendant. T h i r t y  days a f t e r  r e c e i v i n g  
t h i s  r e p o r t ,  t h e  c o u r t  must order  t h e  discharge o f  t he  defendant 
unless the  d i s t r i c t  a t t o rney  contes ts  t h e  r e p o r t ,  a t  which t ime a  
re lease hear ing  must be held. 

The c o u r t  may order  a  re lease hear ing  upon i t s  own motion o r  
upon the  motion o f  t h e  prosecut ing  a t t o r n e y  o r  t h e  defendant. The 
c o u r t  -must order  a  re lease hear ing i f  t h e  r e p o r t  o f  t he  c h i e f  o f f i c e r  
o f  t he  i n s t i t u t i o n  i n  which the  defendant i s  committed i s  contested 
o r ,  upon the  motion f o r  re lease f i l e d  by the  defendant a f t e r  180 days 
f o l l o w i n g  h i s  commitment o rder  have past .  I f  the  defendant 's  e l i g i -  
b i l i t y  f o r  re lease i s  contested, t h e  c o u r t  may order  a  re lease exami-
n a t i o n  and t h e  p r o v i s i o n  o f  any o the r  i n fo rma t ion  determined t o  be 
r e l a t e d  t o  t h e  quest ion  o f  h i s  e l i g i b i l i t y  f o r  release. A f t e r  a l l  t he  
i n fo rma t ion  i s  obta ined by t h e  cou r t ,  i f  t h e  defendant so requests, a 
hear ing i s  h e l d  be fore  the  c o u r t  o r  t o  a  j u r y .  I f  the  c o u r t  o r  j u r y  
f i n d s  t h e  defendant e l i g i b l e  f o r  re lease,  t h e  c o u r t  may impose condi-
t i o n s  on such re lease,  which i t  determines a re  i n  t he  bes t  i n t e r e s t s  
o f  t he  defendant and t h e  community. I f  the  c o u r t  o r  j u r y  f i n d s  t h e  
defendant i n e l i g i b l e  f o r  re lease,  t h e  c o u r t  must recommit t h e  defen- 
dant. 

The t e s t  f o r  de terminat ion  o f  a  defendant 's  s a n i t y  f o r  re lease 
from commitment, o r  h i s  e l i g i b i l i t y  f o r  cond i t i ona l  release, i s :  
"That t he  defendant has no abnormal mental c o n d i t i o n  which would be 
l i k e l y  t o  cause him t o  be dangerous e i t h e r  t o  h imse l f  o r  t o  o thers  o r  
t o  t h e  community i n  t h e  reasonably foreseeable fu tu re " .  

Except f o r  t he  issue o f  i n s a n i t y ,  no person can be t r i e d  o r  
sentenced i f  he i s  n o t  competent s tand t r i a l .  Therefore, even though 
the  t r i e r  o f  f a c t  determines t h a t  t he  defendant was sane a t  t he  t ime 
o f  h i s  c r i m i n a l  ac t i on ,  t h e  c o u r t  must s t i l l  make a  p r e l i m i n a r y  deter-  
minat ion  as t o  whether o r  n o t  t he  defendant i s  competent t o  proceed. 
Th is  de terminat ion  i s  based on whether t he  defendant i s  capable o f  
conduct ing h i s  defense i n  a  r a t i o n a l  and reasonable manner. To t h i s  
end, a  competency hear ing  and examinat ion may be h e l d  i f  adequate 
p s y c h i a t r i c  i n fo rma t ion  i s  lack ing .  I f  t h e  defendant i s  judged compe- 
t e n t  t o  proceed, t h e  t r i a l  process cont inues. I f  a  de terminat ion  i s  



made by the  c o u r t  t h a t  t h e  defendant i s  n o t  competent t o  proceed, t he  
c o u r t  must commit t h e  defendant t o  t h e  Department o f  I n s t i t u t i o n s  
u n t i l  he i s  ab le  t o  cont inue w i t h  the  c r i m i n a l  proceedings. I f  the  
defendant remains men ta l l y  incompetent, t h e  c o u r t  may cont inue o r  
modify any orders entered a t  t h e  t ime o f  t h e  o r i g i n a l  determinat ion,  
o r  en te r  a  new order .  

An a r r e s t  warrant  may be issued f o r  any defendant who escapes 
from an i n s t i t u t i o n  f o r  t he  care  and t rea tment  o f  t h e  men ta l l y  ill o r  
handicapped. Such escape becomes p a r t  o f  t h e  defendant 's  record. 

The Tests o f  I n s a n i t y  

The purpose o f  t h i s  p a r t  o f  t h e  r e p o r t  i s  t o  b r i e f l y  d iscuss 
t h e  var ious  i n s a n i t y  t e s t s  u t i l i z e d  by s t a t e  cou r t s  and by t h e  fede ra l  
cour ts ,  and t o  compare them t o  t h e  present  MINaghten o r  Right/Wrong 
Test  used i n  Colorado. Comments from t h e  Report o f  Governor Love's 
Committee t o  Study t h e  Cr iminal  I n s a n i t y  Laws (1965) a re  inc luded as 
be ing  i l l u s t r a t i v e  o f  c r i t i c i s m s  o f  t h e  t e s t s  used i n  o the r  j u r i s d i c -  
t i o n s .  

M'Naghten o r  Right/Wrong Test  

I n  t h e  1843 case o f  Daniel  M'Naghten, t h e  House o f  Lords 
announced the  f o l l o w i n g  t e s t  o f  c r i m i n a l  r e s p o n s i b i l i t y :  

To e s t a b l i s h  a defense on t h e  ground o f  i n s a n i t y ,  i t  
must be c l e a r l y  proved t h a t ,  a t  t h e  t ime o f  t he  commit-
t i n g  o f  t h e  ac t ,  t h e  p a r t y  accused was l abour ing  under 
such a  d e f e c t  o f  reason, from disease o f  t h e  mind, as 
n o t  t o  know the  nature and q u a l i t y  o f  t h e  a c t  he was 
doing; o r ,  i f  he d i d  know it, t h a t  he d i d  n o t  know he 
was do ing  what was wrong. M'Naghten's Case, 10 C la rk  & 
F in .  200, 8  Eng. Rep. 718 (1843). 

Under t h i s  t e s t ,  i n s a n i t y  i s  de f ined s o l e l y  i n  terms o f  impairment o f  
c o g n i t i v e  capac i ty ;  t h a t  i s ,  i n t e l l e c t u a l  capac i ty  t o  d i s t i n g u i s h  
r i g h t  from wrong. This  t e s t  has been c r i t i c i z e d  s ince i t  was f i r s t  
announced because i t deals on l y  w i t h  t h e  c o g n i t i v e  f u n c t i o n  -- t h e  
capac i ty  f o r  understanding. It does noth ing  f o r  t h e  person who knows 
the  conduct t o  be wrong b u t  as a  r e s u l t  o f  mental de fec t  o r  disease i s  
powerless t o  c o n t r o l  t h a t  conduct. I n  1953, t h e  B r i t i s h  Royal Commis- 
s ion  on Cap i ta l  Punishment summarized t h i s  c r i t i c i s m :  

The M'Naghten Test  i s  based on an e n t i r e l y  obsolete and 
mis lead ing  concept ion o f  t h e  na ture  o f  i n s a n i t y ,  s ince  
i n s a n i t y  does n o t  on ly ,  o r  p r i m a r i l y ,  a f f e c t  t he  cogni- 
t i v e  o r  i n t e l l e c t u a l  f a c u l t i e s ,  b u t  a f f e c t s  the  whole 
p e r s o n a l i t y  o f  t h e  p a t i e n t ,  i n c l u d i n g  bo th  t h e  w i l l  and 
the  emotions. An insane person may, there fore ,  o f t e n  
know t h e  nature and q u a l i t y  o f  h i s  a c t  and t h a t  it i s  



wrong and fo rb idden by law, b u t  y e t  commit i t  as a 
r e s u l t  o f  t he  mental disease. 

As o f  1975, twenty-one s ta tes  app l i ed  the  M'Naghten t e s t  o f  
c r i m i n a l  r e s p o n s i b i l i t y ;  t h ree  s ta tes  by s t a t u t e  and 18 s ta tes  by case 
1  aw. 

The I r r e s i s t i b l e  Impulse Test 

A s i g n i f i c a n t  number o f  l a t e r  cases appended a  v o l i t i o n a l  
t o  M I Naghten. 

t e s t  

D id  he know r i g h t  from wrong, as app l i ed  t o  the  p a r t i c -  
u l a r  a c t  i n  quest ion? I f  he d i d  have such knowledge, he 
may never theless no t  be l e g a l l y  responsib le i f  the  two 
f o l l o w i n g  cond i t i ons  concur: (1) I f ,  by reason o f  t h e  
duress o f  such mental disease, he had so f a r  l o s t  t h e  
power t o  choose between the  r i g h t  and wrong, and t o  
avo id  doing the  a c t  i n  quest ion,  as t h a t  h i s  f r e e  agency 
was a t  t h e  t ime destroyed; (2) and i f ,  a t  t he  same t ime, 
t he  a l l eged  cr ime was so connected w i t h  such mental d i s -  
ease, i n  t h e  r e l a t i o n  o f  cause and e f f e c t ,  as t o  have 
been t h e  product  o f  i t  s o l e l y .  Parsons v. State,  2  So. 
854 (1887). 

This  i r r e s i s t i b l e  impulse t e s t  was thus added t o  the  r i g h t  and wrong 
t e s t .  The i r r e s i s t i b l e  impulse t e s t  as t h e  so le  standard o f  c r i m i n a l  
r e s p o n s i b i l i t y  i s  no t  used i n  any j u r i s d i c t i o n ;  r a t h e r  i n  those j u r i s -  
d i c t i o n s  where i t  has been accepted (Colorado i s  an example) i t  i s  
used i n  con junc t i on  w i t h  and supplementary t o  the  M'Naghten t e s t .  As 
o f  1975, t he  i r r e s i s t i b l e  impulse t e s t  supplemented t h e  M'Naghten 
fo rmu la t i on  i n  e leven s ta tes ;  by s t a t u t e  i n  f o u r  s ta tes ,  i n c l u d i n g  
Colorado, and b y  case law i n  seven s ta tes .  Whi le M'Naghten by i t s e l f  
considers o n l y  t he  a c t o r ' s  cogn i t i on ,  t he  i r r e s i s t i b l e  impulse addi-  
t i o n  permi ts  examinat ion o f  h i s  v o l i t i o n  ( s e l f - c o n t r o l ) .  There i s  a 
r e c o g n i t i o n  t h a t  mental i l l n e s s  may a f f e c t  t h e  a c t o r ' s  w i l l  and emo- 
t i o n s  as w e l l  as h i s  c o g n i t i v e  o r  i n t e l l e c t u a l  capaci ty .  An i n d i -
v idua l  i s  n o t  c r i m i n a l l y  respons ib le  under t h e  i r r e s i s t i b l e  impulse 
t e s t  i f  he had a  mental disease t h a t  kept  him from c o n t r o l l i n g  h i s  
conduct, desp i te  h i s  knowledge o f  t h e  na ture  and q u a l i t y  o f  h i s  a c t  
and h i s  awareness t h a t  i t  was wrong. 

The i r r e s i s t i b l e  impulse t e s t  has been c r i t i c i z e d  p r i m a r i l y  
because the  word "impulse" imp1 i e s  t h a t  t he  defense i s  app l i cab le  o n l y  
t o  those c r i m i n a l  ac ts  which have been suddenly and impu ls i ve l y  com- 
m i t t e d  a f t e r  a sharp i n t e r n a l  c o n f l i c t ,  t h a t  t he  t e s t  g ives no 
r e c o g n i t i o n  t o  mental i l l n e s s  charac ter ized by brooding and r e f l e c t i o n  
and so re lega tes  a c t s  caused by such i l l n e s s  t o  the  a p p l i c a t i o n  o f  t he  
r igh t /wrong t e s t .  The American Law I n s t i t u t e  views "impulse" as 
I1 . . . imp l i ed l y  r e s t r i c t e d  t o  sudden spontaneous ac ts  as d i s t i ngu i shed  
from insane propu ls ions  t h a t  a re  accompanied by brooding o r  r e f l e c -
t i o n . "  Model Penal Code, Sect ion 4.01, Comments, a t  157 (Tent. D r a f t  



No. 4, 1955). Th is  c r i t i c i s m  has been answered by p o i n t i n g  o u t  t h a t  
t he  phrase i r r e s i s t i b l e  impulse i s  merely a  cap t i on  and i s  r e a l l y  n o t  
an appropr ia te  t i t l e  t o  descr ibe t h e  t e s t  i n  p r a c t i c e .  "Most o f  t he  
cases do n o t  even use the  phrase. It i s  much more accurate t o  
descr ibe t h e  r u l e s  as concerned w i t h  l a c k  o f  c o n t r o l  and t o  use the  
shorthand des ignat ion  ' c o n t r o l '  t e s t . . . . I 1  A. Goldste in,  -The I n s a n i t y  
Defense 50 (New Haven; Yale Univ. Press, 1967). Because t h e  j u r y  i s  
no t  t o l d  t h a t  p roo f  o f  sudden, unplanned a c t i o n  i s  r e q u i r e d  f o r  them 
t o  f i n d  l oss  o f  c o n t r o l ,  a  planned a c t  may be s u f f i c i e n t  t o  absolve a  
defendant o f  c r i m i n a l  l i a b i l i t y .  

The Durham o r  Product Test  

I n  Durham v. Un i ted  States,  214 F.2d 862 (D.C. C i r .  1954), the  
Court o f  Appeals o f  t h e  ~ i s t r f c t  o f  Columbia made an h i s t o r i c  break 
from t h e  M'Naghten - I r r e s i s t i b l e  Impulse fo rmula t ions .  The c o u r t  
announced a  new t e s t  o f  c r i m i n a l  r e s p o n s i b i l i t y :  

An accused i s  n o t  c r i m i n a l l y  respons ib le  i f  h i s  unlawful  
a c t  was t h e  product  o f  mental disease o r  de fec t .  

The c o u r t  premised i t s  dec i s ion  on t h e  med ica l l y  accepted view 
t h a t  because the  mind func t i ons  as an i n t e g r a t e d  whole, the  func t i ons  
o f  c o g n i t i o n  and c o n t r o l  cannot be separated. Recognizing t h a t  an 
i n t e g r a t e d  p e r s o n a l i t y  cannot be o n l y  p a r t i a l l y  diseased, t he  c o u r t  
declared f u t i l e  any at tempt t o  i d e n t i f y  types o f  ma l func t i on ing  symp- 
toms: 

The quest ion w i l l  be s imply whether t he  accused ac ted  
because o f  a mental d isorder ,  and n o t  whether he d i s -  
p layed p a r t i c u l a r  symptoms which medical science has 
l ong  recognized do n o t  necessar i l y ,  o r  even t y p i c a l l y ,  
accompany even the  most ser ious  mental d isorder .  

I n  t he  c o u r t ' s  view, t he  t e s t  would pe rm i t  broadened expe r t  
test imony. P s y c h i a t r i s t s  would be a l lowed t o  i n fo rm the  j u r y  o f  t h e  
charac ter  o f  t he  defendant 's  mental disease. 

The Durham dec i s ion  has been c r i t i c i z e d  main ly  on two grounds: 
(1) f a i l u r e  t o  adequately d e f i n e  mental disease, and (2) opening t h e  
door t o  t h e  idea t h a t  a l l  cr ime was t o  some e x t e n t  t h e  product  o f  a 
mental i l l n e s s .  As o f  1975, t h e  Durham t e s t  o f  c r i m i n a l  respons ib i l -  
i t y  was app l i ed  i n  two s ta tes ,  one by s t a t u t e  and one by case law. 

The American Law I n s t i t u t e ' s  Model Penal Code Test  

One year  f o l l o w i n g  the  Durham decis ion,  t he  American Law I n s t i -  
t u t e  ( h e r e i n a f t e r  ALI) i n  i t s  Model Penal Code presented another 
f o rmu la t i on  o f  the  t e s t  o f  c r i m i n a l  respons ib i  1  ity  which recognizes 
impairment of  bo th  c o g n i t i o n  and v o l i t i o n  as a r e s u l t  o f  mental de fec t  
o r  disease. The ALI t e s t  now reads: 



Sect ion 4.01. Mental Disease o r  Defect  Excl ud 
Respons ib i l i t y .  

(1) A person i s  n o t  responsib le f o r  c r i m i n a l  conduct i f  
a t  t he  t ime o f  such conduct as a r e s u l t  o f  mental d i s -  
ease o r  de fec t  he lacks  subs tan t i a l  capac i ty  e i t h e r  t o  
apprec ia te  the  c r i m i n a l i t y  (wrongfulness) o f  h i s  conduct 
o r  t o  conform h i s  conduct t o  t he  requirements o f  the  
1 aw. 

(2) As used i n  t h i s  A r t i c l e ,  t h e  terms "mental disease 
o r  de fec t "  do n o t  i nc lude  an abnormal i ty  mani fested on ly  
by repeated c r i m i n a l  o r  otherwise a n t i - s o c i a l  conduct. 

I n  a general way, t he  American Law I n s t i t u t e  t e s t  i s  t he  
M'Naghten r u l e  w i t h  i r r e s i s t i b l e  impulse added. Supporters o f  t h i s  
t e s t  c i t e  improvements i n  wording, such as the  s u b s t i t u t i o n  o f  "appre- 
c i a t e "  f o r  "know", thus i n d i c a t i n g  emotional as w e l l  as i n t e l l e c t u a l  
awareness o f  t h e  c r i m i n a l i t y  o f  t he  conduct. They a l s o  argue t h a t  
" subs tan t i a l "  i ncapac i t y  comports b e t t e r  w i t h  modern p s y c h i a t r i c  
knowledge than the  t o t a l  i ncapac i t y  o f t e n  s a i d  t o  be requ i red  by 
M'Naghten. And i t  uses t h e  word "conform1' i ns tead  o f  " con t ro l " ,  wh i l e  
avo id ing  any re ference t o  t h e  mis leading words " i r r e s i s t i b l e  impulse". 

C r i t i c s  o f  t he  t e s t  contend t h a t  important  words -- f o r  
exampl e , "subs t a n t i  a1 " and "appreci a te"  -- a re  vague and undef ined and 
are  t o o  nebulous f o r  j u r i e s  t o  grasp. The s t rongest  c r i t i c i s m  o f  t h e  
t e s t  has been addressed t o  paragraph (2), which attempts t o  exclude 
psychopathic personal it y  d isorders  from t h e  d e f i n i t i o n  o f  "mental d i s -
ease o r  de fec t . "  Thus, psychopaths would be h e l d  c r i m i n a l l y  respon- 
s i b l e .  C r i t i c s  oppose such a r i g i d  r u l e  exc lud ing  psychopaths because 
o f  e x i s t i n g  doubts about whether t he  psychopathic p e r s o n a l i t y  i s  a 
v a l i d  p s y c h i a t r i c  c l a s s i f i c a t i o n .  Other c r i t i c s  contend t h a t  
psychopathy i s  never mani fested s o l e l y  by repeated c r i m i n a l  conduct 
and t h a t  t h e r e f o r e  any e f f o r t  t o  exclude psychopaths from the  i n s a n i t y  
defense based on paragraph ( 2 )  must f a i l .  

As o f  1975, seventeen s ta tes  had adopted the  American Law 
I n s t i t u t e  t e s t ;  twelve s ta tes  by s t a t u t e  and f i v e  s ta tes  by case law. 

Currens Test  

I n  Un i ted  States v. Currens, 290 F.2d 751 (3d C i r .  1961), t he  
U.S. Court o f  A D D ~ ~ ~ s  Lawf o r  t he  T h i r d  C i r c u i t  a d o ~ t e d  the  American 
I n s t i t u t e  t e s t  ' b u t  e l im ina ted  the  language " e i t h e r  t o  appreciate the  
c r i m i n a l  it y  (wrongfulness) o f  h i s  conduct. . . . " The c o u r t  s tated:  "We 
are  unable t o  accept t h e  phrase " t o  apprec ia te  the  c r i m i n a l i t y  o f  t h i s  
conduct." Th i s  phrase would overemphasize t h e  c o g n i t i v e  element i n  
c r i m i n a l  r e s p o n s i b i l i t y  and thus d i s t r a c t  t he  j u r y  from the  c r u c i a l  
issues w h i l e  be ing  l i t t l e  more than surplusage." Defenders o f  t he  
Currens fo rmu la t i on  contend t h a t  the  appropr ia te  l e g a l  issue t o  be 
determined i s  whether t h e  i n d i v i d u a l  was s u b s t a n t i a l l y  ab le  t o  conform 



h i s  conduct t o  t h e  l aw 's  requirements. This issue cannot be resolved 
by focusing on t h e  defendant 's  c o g n i t i v e  capaci ty ,  which i s  j u s t  one 
p a r t i c u l a r  f a c e t  o f  h i s  i n t e g r a t e d  pe rsona l i t y .  Cogn i t i ve  impairment 
i s  important  on l y  when i t  s u b s t a n t i a l l y  incapac i ta tes  v o l i t i o n a l  func-
t i o n .  

Most cou r t s  appear t o  have refused t o  t r e a t  t h e  c o g n i t i v e  fea-
t u r e  as merelv one a s ~ e c t  o f  t h e  u l t i m a t e  c o n t r o l  element and thus 
have r e j e c t e d  tlhe ~ u r r e n s '  fo rmula t ion .  See Un i ted  States v. Brawner, 
471 F.2d 969 (D.C. C i r .  1972). They asse r t  t h a t  a  pragmatic j u s t i f i -  -

c a t i o n  e x i s t s  for r e t a i n i n g  t h e  l a n k a g e  o f  cogn i t ion .  
. 

Report o f  Governor Love's Committee t o  Study t h e  Cr iminal  I n s a n i t y  
-Laws 

On A p r i l  15, 1964, by Execut ive Order, Governor John A. Love 
es tab l ished an I n s a n i t y  Laws Study Committee t o  study and evaluate t h e  
e x i s t i n g  i n s a n i t y  laws and t o  make recommendations thereon. The Com- 
m i t t e e  t ransmi t ted  t h e i r  r e p o r t  t o  t h e  Governor i n  January, 1965. The 
f i r s t  recommendation o f  t h e  committee was s t a t e d  as fo l lows:  

1. That t h e  present  Colorado t e s t  f o r  i n s a n i t y  upon 
a  p l e a  o f  no t  g u i l t y  by reason o f  i n s a n i t y  be re ta ined  
p r e c i s e l y  as i t  i s  p resen t l y  p rescr ibed by s ta tu te .  The 
Colorado t e s t  i s  super io r  t o  any t e s t  used i n  any o the r  
j u r i s d i c t i o n ,  o r  any t h a t  has been proposed. It estab-
l i s h e s  a  l ega l  and moral standard and i s  no t  sub jec t  t o  
vagueness and inde f in i t eness  as are  o the r  tes ts .  

The committee reviewed o ther  t e s t s  employed by var ious j u r i s -
d i c t i o n s  and commented, i n  p a r t ,  as fo l lows:  

Un l i ke  t h e  Colorado r u l e  which r e l a t e s  the  diseased 
c o n d i t i o n  o f  t h e  mind t o  t h e  standard o f  r i g h t  and 
wrong, t h e  above quoted r u l e s  make t h e  diseased o r  
d e f e c t i v e  mental c o n d i t i o n  t h e  touchstone f o r  t h e  evalu- 
a t i o n  o f  accoun tab i l i t y .  Under these t e s t s ,  mental d i s -  
ease o r  de fec t  become t h e  a l l - i n c l u s i v e  incubator  f o r  
t h e  excu lpat ion  o f  conduct t h a t  r e s u l t s  i n  v i o l a t i o n  o f  
t h e  law. 

These t e s t s ,  moreover, ins tead o f  a r t i c u l a t i n g  stan- 
dards f o r  t h e  determinat ion o f  r e s p o n s i b i l i t y  i n  law, 
he lp  t o  s t imu la te  confusion and specu la t ion  as t o  the  
p rec i se  determinat ion which, under our  j u r y  system, lay-
men are  necessar i l y  c a l l e d  upon t o  make .... 

Imprecis ion,  i nde f in i t eness  and vagueness are  t h e  
porous foundat ion upon which a l l  t h e  proposed t e s t s  f o r  
i n s a n i t y  a re  based. What c o n s t i t u t e s  mental disease o r  
de fec t  i s  so ambiguous as t o  c reate  a  morass i n t o  which 
any conduct which deviates from t h e  p r e v a i l i n g  norm may 



be cast. The honest judgments of honest experts as to 

whether the same manifestations constitute a "mental 

disease or defect" wi 1 1  differ widely. Classifications 

such as these are subject to change by the experts them- 

selves, and history has demonstrated such change. More-

over, such proposed tests contain other salient 

weaknesses of indefinability. What is meant by such 

words as "product, result, substantial, capacity, con-

form conduct to the requirements of the law," and espe- 

cially when such terms are related to "disease or 

defect" have created an academic holiday for psychiatric 

debate. But it is respectfully submitted that we are 

here concerned with the conduct of an orderly society 

and not histrionic pedantics. 


Under our system of the administration of justice, 

juries are called upon to decide whether a person 

charged with a crime is accountable or responsible in 

law, or, as the term is used, "not insane," and they 

must make this determination after they are instructed 

that a crime is a "union or joint operation of act and 

intent." They may listen to countless folios of medical 

semantics as to what constitutes conduct that does or 

does not fall into certain medical categories and, 

indeed, as to what those categories themselves consti- 

tute, but aside from the aspects of behavior of the 

defendant the jury must also decide the legal issue, 

namely, whether there existed criminal intent. The pro- 

posed rules seem to abandon the element of criminal 

intent, or if it is contemplated by such rules, it is so 

submerged under the disease or defect ambiguities that 

it is meaningless. 


This brings into focus one of the principal reasons 

for the rejection of all the other tests considered, and 

the retention of the present Colorado statute. The 

tests laid down by Durham, Currens, A.L.I., and the Cal- 

ifornia rule seem to place the emphasis in the wrong 

place, on the medical significance of behavior, not the 

legal significance. The matter of criminal responsibil- 

ity is a matter of legal significance, not medical sig-

nificance. Responsibility under the criminal law is in 

the last analysis an appraisal of the blameworthiness of 

the defendant's conduct. Mental condition in the medi-

cal sense is, on the other hand, a problem of diagnosis. 

Medical and psychological evidence is relevant to the 

determination of the legal issue, but such evidence is 

not in itself the determination of that issue. 


In attempting to effectuate changes for the better- 

ment in the evaluation of law and accountability there 

has developed an irresponsible if not dangerous trend in 

the realm of criminal responsibility. That is the aban- 




donment o f  t he  f a c t o r  o f  l e g a l  r e s p o n s i b i l i t y .  The 
determinat ion  o f  i n t e n t  i s  a  l e g a l  r e s p o n s i b i l i t y  and 
n o t  a  medical one. Too much r e l i a n c e  has been p laced on 
the  medical s i g n i f i c a n c e  o f  behavior  and too  l i t t l e  on 
the  l e g a l  impor t  o f  conduct. The u l t i m a t e  dec i s ion  i n  a  
c r i m i n a l  proceeding should p r o p e r l y  be made by the  j u d i -  
c i a l  system and n o t  t h e  medical p ro fess ion .  This  f a c t  
should be kept  i n  mind by zealous p s y c h i a t r i s t s ,  some o f  
whom a re  i n c l i n e d  t o  s t r a y  o u t  o f  t h e i r  p rov ince and 
i n t o  the  f i e l d  o f  l e g a l  eva lua t ion .  It should a l s o  be 
remembered by judges and j u r i e s ,  some o f  whom may be 
i n c l i n e d  t o  s h i r k  t h e i r  du ty  o f  judgment i n  misplaced 
deference t o  ordered op in ion .  Hence, p s y c h i a t r i c  e v i -  
dence ought t o  be f u l l y  rece ived i n  t h e  de terminat ion  o f  
c r i m i n a l  r e s p o n s i b i l i t y ,  b u t  t h e  u l t i m a t e  dec i s ion  i s  a 
l e g a l  quest ion t o  be decided by judge o r  j u r y .  

The committee d i d  no t ,  however, determine t h a t  t he  
Colorado r u l e  should be r e t a i n e d  f o r  t h e  reason t h a t  the  
o the r  t e s t s  o r  proposals should be r e j e c t e d  because i t  
i s  t he  l e a s t  undesi rable.  It recognizes t h a t  t h e  Colo- 
rado r u l e  conta ins  c e r t a i n  d e f i c i e n c i e s  t h a t  do n o t  make 
f o r  t he  bes t  s o l u t i o n  t o  t h e  problem, b u t  it a l s o  recog- 
n izes t h a t  p e r f e c t i o n  o r  even near p e r f e c t i o n  i n  t h i s  
t u r b u l e n t  f i e l d  w i l l  never be reached. 

One o f  t he  requirements o f  t h e  law i n  c r i m i n a l  cases 
i s  t h a t  j u r i e s  must be i n s t r u c t e d  w i t h  p a r t i c u l a r i t y  as 
t o  what t he  law i s ,  and are  charged t h a t  they must apply 
such law t o  the  f a c t s  i n  a r r i v i n g  a t  t h e i r  v e r d i c t .  I n  
be ing  so i ns t ruc ted ,  j u r o r s  should be t o l d  w i t h  as much 
p r e c i s i o n  as t h e  law i s  capable o f  d e f i n i n g  i t  what t he  
law i s  and how it should be app l i ed  t o  a  p a r t i c u l a r  s e t  
o f  f ac t s .  Thus, j u r o r s  a re  e n t i t l e d  t o  be p r o p e r l y  
guided as t o  l e g a l  t e s t s  and standards i n  t he  app l ica-  
t i o n  o f  t he  laws, and these should be es tab l ished i n  a 
framework so t h a t  the  j u r o r s  w i l l  n o t  have t o  r e s o r t  t o  
surmise and conjecture.  

The Colorado r u l e ,  u n l i k e  the  o the r  proposed ru les ,  
fu rn ishes  the  o n l y  standard o f  a c c o u n t a b i l i t y  i n  law, 
namely, a  person's  mental a b i l i t y  t o  d i s t i n g u i s h  between 
r i g h t  and wrong. It i s  recognized by the  committee t h a t  
i t  i s  t h i s  very  aspect o f  the  p rogen i to r  o f  t he  Colorado 
r u l e ,  McNaughton, t h a t  has brought  so much censure upon 
McNaughton and v a r i a t i o n s  of i t, such as our p resent  
s ta tu te .  

The p r i n c i p a l  c r i t i c i s m s  o f  some eminent psychia-
t r i s t s  and some renowned j u r i s t s  i s  t h a t  t he  r ight /wrong 
concept i s  a moral eva lua t i on  and no t  a medical determi- 
na t ion .  Th is  phase o f  the  problem w i l  l be considered 
l a t e r ,  a f t e r  c l o s e r  s c r u t i n y  i s  g iven the  necess i ty  o f  



app ly ing  an app l i cab le  standard i n  c r i m i n a l  proceedings 
r e q u i r i n g  the  use of the  j u r y  system. 

The r igh t /wrong t e s t  i s  s u f f i c i e n t l y  d e f i n i t e  and 
c e r t a i n  t h a t  a  j u r y  can apply i t t o  a  course o f  conduct 
i n  reaching the  u l t i m a t e  quest ion t h a t  i s  an absolute 
p r e r e q u i s i t e  i n  a  c r i m i n a l  proceeding: I s  t he  accused 
accountable i n  law? It furn ishes  guideposts by which 
behavior  can be measured, and does n o t  re lega te  the  j u r y  
t o  specu la t ion  and con jec ture  as t o  what i s  o r  i s  n o t  
a c c o u n t a b i l i t y .  

Moreover, t he  de f i n i t eness  o f  t h e  Colorado r u l e  has 
been t i gh tened  by j u d i c i a l  i n t e r p r e t a t i o n  through the  
years, thereby f u r n i s h i n g  a d d i t i o n a l  de l i nea t i ons  f o r  
i n s t r u c t i n g  t h e  j u r y .  The o the r  t e s t s  a re  so vague and 
i n d e f i n i t e  as t o  conduct and category t h a t  they  are con- 
s t a n t l y  sub jec t  to appe l l a te  determinat ion.  The r e s u l t  
i s  t h a t  ins tead o f  a  standard being es tab l ished by t h e  
l e g i s l a t u r e  t h a t  can serve as a  guidepost f o r  judges and 
j u r i e s ,  t h e r e  cou ld  be a  cons tan t l y  changing standard by 
j u d i c i a l  i n t e r p r e t a t i o n .  

Thus, when compared w i t h  the  o ther  competi tors, t he  
Colorado r u l e  f i n d s  much t o  support i t s  re ten t i on .  
Moreover, t h e  Colorado r u l e  i s  n o t  s o l e l y  t he  McNaughton 
r igh t /wrong t e s t .  It has the  element o f  cogn i t i on ,  t he  
a b i l i t y  t o  d i s t i n g u i s h  between r i g h t  and wrong, and i t  
a l s o  incorpora tes  t h e  element o f  v o l i t i o n ,  t h e  a b i l i t y  
t o  r e f r a i n  from doing t h e  wrong once choice i s  recog- 
nized. Therefore, t h e  r u l e  i s  no t  sub jec t  t o  t he  c r i t i -  
c ism t h a t  i t  i s  n o t  s u f f i c i e n t l y  broad t o  encompass the  
element o f  r e c o g n i t i o n  o f  r i g h t  and wrong, b u t  a l so  t h e  
f u r t h e r  element o f  n o t  being ab le  t o  r e f r a i n  from unlaw- 
f u l  conduct once such r e c o g n i t i o n  i s  made. 

The Colorado r u l e ,  however, goes even f u r t h e r  by 
p e r m i t t i n g  excu lpa t ion  o f  unlawful  conduct t h a t  a r i s e s  
from i r r e s i s t i b l e  impulse. The use o f  t he  term 
" i r r e s i s t i b l e  impulse" i n  i t s  contex t  i n  t he  Colorado 
s t a t u t e  makes the  conduct which c o n s t i t u t e s  i r r e s i s t i b l e  
impulse r e l a t e d  t o  the  r igh t /wrong t e s t  i n  t he  s ta tu te .  
Thus, t he  term i s  taken o u t  o f  the  Durham concept o r  t he  
p o p u l a r l y  p r e v a i l i n g  view t h a t  i r r e s i s t i b l e  impulse i s  
conduct o f  an i r r e p r e s s i b l e ,  instantaneous t h e r e t o f o r e  
unpred ic tab le  nature. The term i n  the  Colorado s t a t u t e  
env is ions  conduct t h a t  i s  q u a l i f i e d  by a p p l i c a t i o n  o f  
t he  r igh t /wrong t e s t  i n  t he  f i r s t  instance.  

The Colorado r u l e  excludes c e r t a i n  conduct which has 
1  ong been recognized i n  t he  law as blameworthy o r  cu1  pa- 
b l  e, namely, moral o b l i q u i t y ,  mental deprav i ty ,  o r  
pass i o n  growing o u t  o f  anger, revenge, o r  hatred. The 



presence o f  any o f  these fac to rs  does not  e l iminate  the 
insan i t y  t e s t  i n  the s ta tu te ;  i t  merely f u r t he r  de l in -
eates the r ight/wrong t e s t  as one of i nsan i t y ,  and the 
presence o f  one o r  more o f  such fac to rs  does not  render 
the t e s t  inappl icable.  

One o f  the p r i nc i pa l  reasons f o r  the re ten t ion  o f  
the Colorado s ta tu te  i s  i t s  recogni t ion o f  a  moral stan-
dard as a  t e s t  f o r  lega l  accountab i l i ty .  As has been 
prev ious ly  noted, t h i s  feature of McNaughton has been 
subject t o  severe c r i t i c i s m  by many w r i t e r s ,  and espe-
c i a l l y  psych ia t r i s ts .  These l a t t e r  i nd iv idua ls  have 
been most vociferous i n  a t tack ing  the r ight/wrong t e s t  
on the ground t h a t  they are ca l l ed  upon t o  render a  
moral opin ion concerning the mental competency o f  an 
accused, and not  a medical opinion. It i s  submitted 
t h a t  the Colorado t e s t  i s  a  t e s t  o f  l ega l  accountab i l i ty  
and not  one o f  medical o r  moral s ign i f icance only, bu t  
one wherein medical knowledge and exper t ise  should be 
used in te rcon junc t i ve ly  w i t h  moral considerat ions t o  
evaluate accoun tab i l i t y  i n  law. As long as i n t e n t  i s  an 
element i n  law, moral c l imate w i l l  be a  fac to r  i n  such 
law, and t h i s  i s  espec ia l ly  so as long as there ex is ts  
the lack o f  knowledge i n  mental science t h a t  ex is ts  a t  
the present time. It i s  recognized t h a t  psych ia t r i s ts  
have been somewhat c u r t a i l e d  by lega l  r e s t r i c t i o n s  i n  
t h e i r  capacity t o  communicate w i t h  j u r i e s  concerning the 
capaci ty o f  an accused, and a  re laxa t ion  o f  some o f  the 
ru les  o f  evidence i s  proposed by the committee i n  i t s  
revised d r a f t  o f  the ru les  i n  cr imina l  i nsan i t y  proceed- 
ings. This does not  supplant the medical r espons ib i l i t y  
f o r  the lega l  respons ib i l i t y .  It i s  and must remain 
lega l .  The law i s  in te res ted  i n  capacity as i t  i s  
defined by the law-making agency, and not  the medical 
c l a s s i f i c a t i o n  o f  an i l l n e s s ,  but  whether such i l l n e s s  
deprived the accused o f  such capacity. 

As has been stated previously,  one of the sa l i en t  
reasons f o r  the re ten t ion  o f  the Colorado r u l e  i s  i t s  
recogni t ion o f  the moral aspect o f  conduct. The commit- 
tee recognizes t h a t  despite the advances i n  mental sc i -
ences, t h a t  i n  man's re la t ionsh ip  w i t h  h i s  f e l l ow  man 
there are ce r t a i n  fundamental basic concepts which are 
both moral and lega l  and which del ineate conduct f o r  the 
f a c i l i t y  o f  an o rder l y  society. Some o f  these are 
r i g h t s  and wrongs, good and e v i l ,  and other moral con-
siderat ions.  Any attempt t o  eradicate lega l  sanctions 
f o r  human conduct t h a t  transgresses against the h i s t o r i -  
ca l  recogni t ion of another human being's r i g h t s  under 
the euphemistic canopy t h a t  man i s  not  the mot ivator  o f  
h i s  own act ions i s  a  concession t o  a  n i h i l i s t i c  society. 
This i s  not  t o  say t h a t  a  person cannot be both bad and 
ill, for  he can. But merely because he i s  ill does not  



excuse him l e g a l l y  unless because o f  such i l l n e s s  he 
cou ld  n o t  he lp  being bad. 

The t r e n d  away from the  r e c o g n i t i o n  o f  moral respon- 
s i b i l i t y  i s  misplaced and can lead o n l y  t o  an a b e t t i n g  
o f  an a l ready  t o o  r a p i d l y  advancing cr ime ra te .  It i s  
conceded t h a t  t he re  i s  n o t  complete r e c o n c i l i a t i o n  
between the  medical t e s t s  o f  i n s a n i t y  and the  moral 
t e s t s  o f  c r i m i n a l  r e s p o n s i b i l i t y .  The purposes and 
assumptions behind the  two are  d i f f e r e n t .  

The Colorado r u l e  i s  t he  most adaptable t o  p r a c t i c a l  
approach t o  a c c o u n t a b i l i t y  and most e a s i l y  t o  i n s t r u c t  
t o  t he  man-on-the-street j u r o r  whose r e s p o n s i b i l i t y  i t  
i s  t o  make t h e  dec i s ion  o f  s a n i t y  o r  i n s a n i t y  as i t  
app l i es  t o  l e g a l  a c c o u n t a b i l i t y  i n  c r i m i n a l  law. 

Committee Recommendation 

Testimony before  the  committee genera l l y  supported the  
above-quoted 1965 study f i n d i n g s  and again i n d i c a t e d  t h a t  t he  c u r r e n t  
t e s t  o f  i n s a n i t y  should n o t  be changed. Furthermore, no proposals t o  
change the  t e s t  were submitted. Therefore, t h e  committee makes no 
recommendations t o  a l t e r  o r  amend the  c u r r e n t  i n s a n i t y  t e s t .  

Opt ional  Approaches 
t o  the  Defense o f  Cr iminal  I n s a n i t y  

I n  cons ider ing  changes t o  t h e  present  defense o f  l e g a l  insan- 
i t y ,  f i v e  s p e c i f i c  approaches have been suggested by var ious sources 
o r  implemented by var ious  j u r i s d i c t i o n s .  There are: f i r s t ,  
p rocedura l l y  i n h i b i t i n g  the  use o f  the  defense by s h i f t i n g  t o  an 
accused the  burden o f  persuasion on t h e  issue o f  l a c k  o f  c r i m i n a l  
r e s p o n s i b i l i t y  due t o  mental disease o r  defect ;  secondly, mod i fy ing  
the  defense by r e q u i r i n g  a b i f u r c a t e d  t r i a l  a t  which issues o f  g u i l t  
and c r i m i n a l  r e s p o n s i b i l i t y  would be separa te ly  adjudicated;  t h i r d l y ,  
mod i fy ing  the  defense by adding a " g u i l t y  b u t  menta l l y  ill" v e r d i c t ;  
f o u r t h l y ,  a b o l i s h i n g  the  defense by p rec lud ing  evidence o f  abnormal 
mental c o n d i t i o n  from the  t r i a l  ; and f i f t h l y ,  s u b s t i t u t i n g  a r u l e  o f  
d imin ished capac i t y  which would a l l ow  evidence o f  abnormal mental con- 
d i t i o n  t o  a f f e c t  the  degree o f  cr ime f o r  which an accused cou ld  be 
convicted. 

A f f i r m a t i v e  defense 

Since l a c k  o f  c r i m i n a l  r e s p o n s i b i l i t y  i s  c l a s s i f i e d  as a 
"defense", t he  burden o f  persuasion r e s t s  upon t h e  people t o  prove 
c r i m i n a l  r e s p o n s i b i l i t y  beyond a reasonable doubt. Dur ing t h e  t r i a l ,  
a presumption o f  s a n i t y  e x i s t s ,  and i t  i s  t he  defendant who must 



generate a reasonable doubt as t o  i t s  ex is tence.  However, once e v i -  
dence has been in t roduced t h a t  pu ts  the  defendant 's  s a n i t y  i n  doubt, 
t he  People have the  burden o f  p rov ing  beyond a  reasonable doubt t h a t  
t h e  defendant i s  sane (Sect ion  16-8-105 (2),  C. R. S. 1973). 

C o n s t i t u t i o n a l l y ,  a  s t a t e  may decide where t o  p lace  the  burden 
o f  persuasion i n  t he  defense o f  l a c k  o f  c r i m i n a l  r e s p o n s i b i l i t y  
(Leland v. Oregon, 343 U.S. 798 (1952)). I n  approximate ly  one-hal f  
o f  t h e  s ta tes  and the  D i s t r i c t  o f  Columbia, l a c k  o f  c r i m i n a l  responsi -  
b i l i t y  due t o  mental disease o r  de fec t  i s  an a f f i r m a t i v e  defense 
r e q u i r i n g  an accused t o  shoulder t h e  burden o f  e s t a b l i s h i n g  such a 
defense by a  preponderance o f  t he  evidence (The - I n s a n i t y  Defense: A 
B l u e p r i n t  -f o r  L e g i s l a t i v e  Reform, Grant Mor r i s ,  1975, p. 89-92). he 
1965 Report o f  Governor Love's Committee t o  Study the  Cr imina l  Insan- 
i t y  Laws, page 7, recommended " t h a t  t h e  burden o f  p rov ing  i n s a n i t y ,  
a f t e r  a  defendant has pleaded g u i l t y  by reason o f  i n s a n i t y ,  be on t h e  
defendant by a  preponderance o f  t h e  evidence .... Th is  change makes 
f o r  f a i rness ,  both f o r  t he  defendant and t h e  prosecut ion,  and b r i ngs  
i n t o  balance the  p o s i t i o n  o f  t he  p a r t i e s  be fore  t h e  cour t1 ' .  The 
r a t i o n a l e  o f  t h e  1965 committee f o r  t h i s  recommendation i s  s e t  f o r t h  
be1 ow: 

The reason f o r  t he  placement o f  t h e  burden on t h e  
defendant i s  t h a t  t h a t  i s  p r i m a r i l y  where i t belongs. 
Th is  does i n  no way l i g h t e n  t h e  burden on the  s t a t e  t o  
prove each and every ma te r i a l  element o f  the  o f fense 
beyond a  reasonable doubt, and t h i s  inc ludes  the  element 
o f  i n t e n t ,  o r  mens rea. Bu t  t h e  s a n i t y  o f  t h e-- accused 
i s  no t  an element o f  the  offense. The quest ion  o f  g u i l t  
and t h e  quest ion  o f  s a n i t y  a re  two d i s t i n c t  issues. 
San i ty  i s  n o t  an i n g r e d i e n t  o f  crime. It i s  a  c o n d i t i o n  
precedent t o  a l l  i n t e l l i g e n t  ac t i on ,  bo th  benef icent  and 
nefar ious.  It i s  a  q u a l i t y  o f  t h e  ac tor ,  n o t  an element 
o f  t h e  ac t .  It i s  incumbent upon the  s t a t e  t o  prove t h e  
commission o f  a  cr ime and i n  doing so i t must prove 
i n t e n t ,  and t h i s  may be shown by circumstances t o  sus-
t a i n  in ferences o f  ma l ice  and such emotions as t h e  par-
t i c u l a r  cr ime may inc lude.  But  s a n i t y  i s  n o t  one o f  
these in ferences.  I t  i s  a  p r e e x i s t i n g  f a c t  o f  which 
t h e r e  i s  a  presumption. It may be contended t h a t  c r i m i -  
na l  i n t e n t ,  mal ice, and premedi ta t ion  a re  f a c t s  t o  be 
proven by the  s ta te ,  t h a t  these cannot e x i s t  i n  an 
insane mind, t he re fo re  s a n i t y  must be proved by t h e  
s ta te .  But  these a re  f a c t s  o f  mental c o n d i t i o n  and 
ac t i on ,  and they  can on l y  be proven by in fe rence from 
mate r ia l  f ac t s ,  circumstances and acts.  It i s  incum-
bent ,  t he re fo re ,  upon the  prosecut ion  t o  prove such 
ma te r ia l  f a c t s ,  circumstances and ac ts  as would compel 
t he  in fe rence o f  g u i l t y  i n  a  sane person; and t h i s  i s  
t h e  l i m i t  o f  t he  s t a t e ' s  burden. As t o  these and 
o thers ,  t h e  burden i s  on t h e  s t a t e  and i t  never s h i f t s .  
But  as t o  the  issue o f  i n s a n i t y  t he  burden never 
at taches t o  the  s ta te .  The p l e a  o f  n o t  g u i l t y  by  i t s e l f  



does n o t  p u t  t he  issue o f  i n s a n i t y  o f  t he  accused i n  
issue;  i t  must be r a i s e d  by spec ia l  p lea ,  and as such 
t h e  defendant i s  t h e  moving p a r t y  and, hence, should 
s u s t a i n  the  burden. 

Another argument aga ins t  t he  placement o f  t h e  burden 
o f  p roo f  on the  defendant i s  t h a t  the  s t a t e  has funds t o  
p rov ide  f o r  p s y c h i a t r i c  examinations, whereas the  defen- 
dant, i f  he be i nd igen t ,  would n o t  have such funds, and 
the re fo re  the  defendant i s  p laced a t  a  disadvantage. 
Th is  a t t a c k  i s  immediately d iss ipa ted ,  f o r  another 
sec t i on  o f  the  s t a t u t e  prov ides t h a t  mental examinations 
s h a l l  be made a v a i l a b l e  t o  the  accused. The present  
s t a t u t e  a l s o  prov ides the  method and p laces of examina-
t i o n ,  as w e l l  as p r o v i d i n g  t h a t  a  phys i c ian  of t h e  
defendant 's  own choosing may be fu rn ished the  accused a t  
the  expense o f  the  s ta te ,  upon a  showing o f  indigency. 

There are spec ia l  and compel l ing circumstances i n  
Colorado t h a t  gave r i s e  t o  the  committee's considered 
judgment i n  p l a c i n g  the  burden o f  p rov ing  i n s a n i t y  on 
t h e  defendant. Colorado appears t o  be s i n g u l a r  among 
s t a t e s  i n  t h a t  under t h e  present  s t a t u t e  and e x i s t i n g  
law the  defendant, once having entered the  p lea ,  can 
t h e r e a f t e r  re fuse t o  sub jec t  h imse l f  t o  observat ion and 
examination. 

Reference i s  made t o  t h e  case o f  Daniel  Lee French 
v. D i s t r i c t  Court, e t  a l ,  384 P.2d. 268, August 6, 1963. 
I n  t h a t  case French, charaed w i t h  rape. entered a  p l e a  
o f  n o t  g u i l t y  by reason o f  i n s a n i t y ,  andswas t h e r e a f t e r  
committed t o  t h e  Colorado Psychopathic Hosp i ta l  f o r  
observa t ion  as requ i red  by t h e  s t a t u t e .  The examining 
p s y c h i a t r i s t s  repor ted  t o  the  t r i a l  c o u r t  t h a t  French 
re fused t o  cooperate w i t h  them and t h a t  cooperat ion 
would be necessary t o  determine h i s  mental cond i t ion .  
La te r  a  hear ing  was had a t  which the  c o u r t  ordered t h a t  
French withdraw h i s  p l e a  o f  i n s a n i t y  o r  cooperate w i t h  
the  examining p s y c h i a t r i s t s ,  and he was ordered then 
re tu rned  t o  t h e  h o s p i t a l  f o r  a  30-day p e r i o d  o f  psychi -  
a t r i c  eva lua t ion .  The doc tors  again n o t i f i e d  t h e  t r i a l  
c o u r t  t h a t  French would n o t  cooperate, and a f t e r  a  f u r -  
t h e r  cont inuance f o r  purposes o f  examinat ion the  psy-
c h i a t r i s t s  repo r ted  t h a t  French refused t o  cooperate, 
and w i t h  reference t o  the  re fusa l  t he  r e p o r t  s tated:  
" . . . o f  h i s  own v o l i t i o n  and he was i n  my op in ion ,  a t  t he  
t ime o f  my examination, capable o f  such discussion." 
Thereupon, t he  t r i a l  c o u r t ,  upon o r a l  motion o f  t he  d i s -  
t r i c t  a t t o rney ,  ordered the  p l e a  o f  n o t  g u i l t y  by reason 
o f  i n s a n i t y  s t r i c k e n  and the  cause was s e t  f o r  t r i a l  on 
the  m e r i t s  o f  t he  p l e a  o f  n o t  g u i l t y .  French sought a  
w r i t  o f  p r o h i b i t i o n  aga ins t  t h e  t r i a l  c o u r t  r e q u i r i n g  
him t o  go t o  t r i a l  w i thou t  the  b e n e f i t  the  p l e a  of 



i n s a n i t y .  The Supreme Court o f  Colorado granted t h e  
w r i t ,  ho ld ing  t h a t  a person who i s  accused o f  cr ime and 
who enters  a p l e a  o f  i n s a n i t y  cannot be compelled t o  be 
examined, and need no cooperate w i t h  persons appointed 
t o  examine him, f o r  t h e  reason t h a t  t o  r e q u i r e  him t o  do 
so would be an in f r ingement  o f  h i s  c o n s t i t u t i o n a l  r i g h t  
aga ins t  s e l f  i n c r i m i n a t i o n .  

I n  l i g h t  o f  t h a t  case the  pos ture  o f  t he  p l e a  o f  
i n s a n i t y  i n  Colorado i s  t h a t  a defendant may en te r  a 
p lea,  re fuse  t o  cooperate o r  be examined by phys ic ians  
appointed by the  Court,  and then a f t e r  t he  i n t r o d u c t i o n  
o f  any s l i g h t  evidence o f  i n s a n i t y  r e q u i r e  the  s t a t e  t o  
prove beyond a reasonable doubt t h a t  t h e  defendant i s  
sane. Add t o  t h i s  imbalance t h e  r i g h t  o f  such defendant 
t o  adduce exper t  p s y c h i a t r i c  test imony from phys ic ians  
o f  h i s  own choice, t h e  i n e q u i t i e s  a re  patent .  The s t a t e  
i s  p u t  a t  a d i s t i n c t  disadvantage i f  i t  i s  requ i red  t o  
prove t h e  defendant 's  s a n i t y  beyond a reasonable doubt. 
I f  honest exper ts  cannot agree, does i t  n o t  f o l l o w  t h a t  
l a y  j u r o r s  w i l l  c e r t a i n l y  have a doubt as t o  a defen- 
d a n t ' s  san i t y?  A l l  t h a t  the  defendant must do i s  c rea te  
a doubt i n  t he  minds o f  j u r o r s ,  and i f  the  prosecut ion 's  
exper ts  a re  t o  be c u t  o f f  from conduct ing a complete 
examination o f  t he  defendant, how can the  prosecut ion  
reasonably be expected t o  be ab le  t o  sus ta in  i t s  burden? 

It i s  noted t h a t  t he  sec t i on  makes reference t o  t h e  
measure o r  weight  o f  p r o o f  necessary, and recommends 
t h a t  t he  defendant prove h i s  i n s a n i t y  on l y  by a pre-
ponderance o f  t he  evidence and n o t  beyond a reasonable 
doubt. The reason i s  sounded i n  f a i r n e s s  and equ i ty .  
The same i n e q u i t i e s  t h a t  e x i s t  w i t h  reference t o  making 
the  prosecut ion  prove the  defendant 's  s a n i t y  beyond a 
reasonable doubt would apply i f  the  defendant were 
requ i red  t o  prove h i s  i n s a n i t y  by the  same measure o f  
p roo f .  

Requir ing the  defendant t o  prove h i s  i n s a n i t y  as 
proposed by the  committee i s  n o t  a s t a r t l i n g  i nnova t i on  
i n  t he  Un i ted  States. The p r a c t i c e  o f  r e q u i r i n g  a 
defendant t o  e s t a b l i s h  o r  prove h i s  i n s a n i t y  i n  a c r i m i -  
na l  proceeding by a preponderance o f  evidence has been 
recognized by numerous s ta tes ,  namely, Arkansas, C a l i -
f o r n i a ,  Georgia, Iowa, Kentucky, Louisiana, Maine, 
Minnesota, Missour i ,  Montana, Nevada, New Jersey, Ohio, 
Oregon, Pennsylvania, Rhode I s land ,  Texas, Washington, 
and West V i r g i n i a .  Delaware, Nor th  Carol ina,  and V i r -
g i n i a  r e q u i r e  the  defendant t o  prove h i s  i n s a n i t y  " t o  
t he  s a t i s f a c t i o n  o f  t he  j u r y .  " See genera l l y  Weihofen, 
Mental Disorder  as a Cr iminal  Defense, 241-72 (1954), 
and see Journal o f  t he  Missour i  Bar, December, 1963, p. 
709. 



B i f u r c a t e d  T r i a l  

Present Colorado law prov ides  t h a t  t h e  issues r a i s e d  by the  
p l e a  of n o t  g u i l t y  by reason of i n s a n i t y  s h a l l  be t r i e d  separa te ly  t o  
d i f f e r e n t  j u r i e s ,  and t h e  s a n i t y  o f  t h e  defendant s h a l l  be t r i e d  f i r s t  
(Sec t ion  16-8-104, C.R.S. 1973). The s ta tes  o f  C a l i f o r n i a ,  Pennsyl-
vania, and Wisconsin a r e  among t h e  s ta tes  which use the  b i f u r c a t e d  
t r i a l  approach and which r e q u i r e  two separate t r i a l s  -- one t o  de ter -
mine g u i l t ,  t h e  second t o  determine mental capac i ty .  Dur ing  t h e  f i r s t  
stage o f  t h e  t r i a l ,  i t  i s  determined whether an accused committed t h e  
cr ime charged and a l s o  whether he possessed the  r e q u i s i t e  mental 
capac i ty  f o r  t h e  commission o f  s p e c i f i c  i n t e n t  offenses. Accordingly,  
p s y c h i a t r i c  evidence r e l e v a n t  t o  t h e  issue o f  capac i t y  t o  commit spe- 
c i f i c  i n t e n t  of fenses i s  admiss ib le a t  t h i s  t r i a l  stage. Dur ing the  
second stage o f  t h e  t r i a l ,  a formal defense o f  l ega l  i n s a n i t y  may be 
ra ised.  I f  a c q u i t t e d  by reason o f  i n s a n i t y ,  p s y c h i a t r i c  h o s p i t a l i z a -
t i o n  o r  o u t p a t i e n t  p s y c h i a t r i c  t reatment  f o l l ows .  It was suggested by 
several  witnesses t h a t  Colorado adopt t h e  approach o f  C a l i f o r n i a .  

The C a l i f o r n i a  approach has been c r i t i c i z e d  from several 
sources. Professors Louise11 and Haxard concluded: 

The separate t r i a l  procedure, as i t  stands today, 
r e s u l t s  i n  dup l i ca t i on .  The p r o o f  admiss ib le t o  show 
defendant 's  mental s t a t e  a t  t h e  t ime o f  t h e  crime i s  
s u b s t a n t i a l l y  t he  same as t h a t  admiss ib le t o  show insan- 
i t y .  No workable r u l e  has been formulated, and probably 
none can be formulated,  t h a t  would e f f e c t i v e l y  d i f f e r e n -  
t i a t e  between t h e  two types o f  evidence. 

The separate t r i a l  procedure was based on an inade-
quate premise o f  law. It assumed t h a t  t he  issue o f  
g u i l t  and t h e  issue o f  mental c o n d i t i o n  a re  separable. 
We submit t h a t  reason shows they  are  no t  separable, and 
t h a t  experience conf i rms t h i s  conclusion. We, there-
fo re ,  b e l i e v e  t h a t  t h e  separate t r i a l  procedure should 
be abol ished. ~ n s a n i t y .  as a Defense: The B i f u r c a t e d  
T r i a l  , 49 Cal . L. Rev. 805,p.-829-830 (1961). 

Professor  M o r r i s  a l s o  observed, I1(t)wo governor 's  commissions 
have recommended t h a t  t h e  C a l i f o r n i a  b i f u r c a t i o n  s t a t u t e  be repealed 
as no longer  se rv ing  a use fu l  purpose". -The I n s a n i t y  Defense: -A 
B l u e p r i n t  -f o r  L e g i s l a t i v e  Reform, 46 (1975). 

G u i l t y  b u t  Men ta l l y  I 1 1  V e r d i c t  

Several sources have suggested t h a t  t h e  committee recommend t h e  
adopt ion o f  a " g u i l t y  b u t  menta l l y  ill"s t a t u t e  s i m i l a r  t o  t h e  one i n  
Michigan. Michigan has adopted a s t a t u t e  t h a t  prov ides n o t  o n l y  f o r  a 
defense o f  l e g a l  i n s a n i t y  b u t  a l s o  f o r  a defense o f  " g u i l t y  b u t  men-
t a l l y  ill".The l a t t e r  defense would p r e v a i l  should t h e  t r i e r  o f  f a c t  
f i n d  t h a t  w h i l e  t h e  accused was g u i l t y  o f  t h e  o f fense charged, he was 



no t  l e g a l l y  insane, b u t  was nevertheless menta l ly  ill a t  the  t ime o f  
the  commission o f  the offense. Such a  f i n d i n g  would pe rm i t  t he  imposi- 
t i o n  o f  any app l icab le  sentence were t h e  accused t o  have been found 
g u i l t y .  Commitment would be t o  the  Department o f  Correct ions w i t h  
such eva luat ion  and treatment as p s y c h i a t r i c a l l y  i nd ica ted  t o  be 
rendered by e i t h e r  t h e  Department o f  Correct ions o r  the  Department o f  
Mental Health. Au tho r i t y  t o  re lease p r i o r  t o  e x p i r a t i o n  o f  a  sentence 
i s  vested i n  a  Board o f  Parole based upon a  r e p o r t  on the  c o n d i t i o n  o f  
the  defendant which contains the  c l i n i c a l  f ac ts ,  the  diagnosis, the  
course o f  treatment, and the prognosis f o r  the  remission o f  symptoms, 
p o t e n t i a l  f o r  rec id i v i sm and recommendations f o r  f u t u r e  treatment. 
Treatment may be requ i red  as a  c o n d i t i o n  o f  parole.  Should probat ion  
i n  l i e u  o f  imprisonment be u t i l i z e d ,  a  f i ve-year  probat ionary pe r iod  
i s  requ i red and may no t  be shortened w i thou t  r e c e i p t  and cons idera t ion  
o f  a  fo rens ic  p s y c h i a t r i c  r e p o r t  by the  sentencing c o u r t  (Michigan 
Comp. Laws, Sect ion 768-36 (Supp. 1977)). 

The dec is ion i n  People v. McQuil lan, 221 N.W.2d. 569 (1974), 
provided the d i r e c t  impetus f o r  the  enactment o f  the  g u i l t y  b u t  men-
t a l l y  i11 s ta tu te .  he McQui 1  l a n  c o u r t  construed ~ i c h i ~ a n - ' s  automatic 
commitment s t a t u t e  as r e q u i r i n g  a  hear ing before  commitment t o  deter-  
mine i f  one found n o t  g u i l t y  by reason o f  i n s a n i t y  was p r e s e n t l y  
insane. The c o u r t  a lso  requ i red t h a t  hearings be he ld  t o  determine 
the  present s a n i t y  o f  a l l  those automat ica l ly  committed p r i o r  t o  the  
McQui11an decis ion.  Responding t o  the concern t h a t  these hearings 
were r e s u l t i n g  i n  the  re lease o f  dangerous people, the  Michigan l e g i s -  
l a t u r e  promptly adopted the g u i l t y  b u t  mental ly  ill sta tu te .  

This s t a t u t e  has been c r i t i c i z e d  because: 

A GBMI ( g u i l t y  b u t  menta l ly  ill)v e r d i c t  i s  near ly  
i d e n t i c a l  i n  i t s  consequences t o  a  v e r d i c t  o f  " g u i l t y " .  
The confusion stemming from the  over lap between the 
s t a t u t o r y  d e f i n i t i o n s  o f  "mental i11 ness" and "1 egal 
i nsan i t y "  and the tendency o f  j u r o r s  t o  compromise are 
c e r t a i n  t o  cause some l e g a l l y  insane defendants t o  be 
found GBMI. Consequently, the  GBMI s t a t u t e  w i l l  depr ive 
these l e g a l l y  insane defendants no t  on ly  o f  t h e i r  s ta tu -  
t o r y  r i g h t s  b u t  a l so  o f  t h e i r  co lorab le  Cons t i t u t i ona l  
r i g h t  t o  a c q u i t t a l .  For t h i s  reason, the  GBMI s t a t u t e  
v i o l a t e s  the due Drocess clause o f  the  Uni ted States 
Const i tu t ion" .  See Note, fhe C o n s t i t u t i o n a l i t y  -o f  
Michigan's G u i l t y  But Menta l ly  I 1 1  Verd ic t ,  12 Univ. o f  
Mich. Journal o f  ~ x e f o r m .  1 8 9 ~ 9 ' t s ) . e x p l a n a t i o n  i n- .  

parenthesis added. ) 


Abol ishing The Defense 

Increas ing ly ,  there  i s  debate concerning the idea o f  completely 
e l i m i n a t i n g  the i n s a n i t y  defense. See "The End o f  Insan i t y " ,  19 Wash- 
burn Law Journal 24; "Abol ish the I n s a n i t y  Defense -- Why Not?", 72 
Yale Law Journal 853 (1963); and "Abo l ish ing the I n s a n i t y  Defense: 



The Most S i g n i f i c a n t  Feature o f  the  Admin i s t ra t i on ' s  Proposed Cr iminal  
Code -- An Essay, 9 C r i m .  Law B u l l .  434 (1973). I n  general,  the  
proponents o f  a b o l i t i o n  o f  t h e  i n s a n i t y  defense base t h e i r  arguments 
on s o c i o l o g i c a l ,  peno log ica l ,  humanitar ian, and moral grounds. Whi le 
many o f  these theo r ies  appear t o  be sound i n  t h e i r  own f i e l d s ,  they do 
l i t t l e  t o  so lve  t h e  p r a c t i c a l  l e g a l  problems invo l ved  i n  a t tempt ing  t o  
d r a f t  a law t h a t  would w i ths tand c o n s t i t u t i o n a l  sc ru t i ny .  

The Un i ted  States Supreme Court has apparent ly  never c l e a r l y  
decided whether an i n s a n i t y  defense i s  c o n s t i t u t i o n a l l y  mandated. 
Several s t a t e  supreme cou r t s  which have considered the  issue, however, 
have h e l d  t h a t  i t  would be u n c o n s t i t u t i o n a l  t o  a b o l i s h  t h e  i n s a n i t v  
defense (Sta te  v. Strasburg, 60 Wash. 106, 110 P. 1021 (1910) a h  
S i n c l a i r  v. State,  161 Miss. 142, 132 So. 581 (1931)). It has been 
argued t h a t  t he  i n s a n i t y  defense i s  so bas ic  t o  the  American l ega l  
system and has become so fundamental t o  t he  American c r i m i n a l  law, 
t h a t  i t  f a l l s  under the  p r o t e c t i o n  o f  r i g h t s  guaranteed by the  Four- 
t een th  Amendment. 

A f u r t h e r  argument suppor t ing  t h e  view t h a t  t he  i n s a n i t y  
defense i s  o f  c o n s t i t u t i o n a l  magnitude i s  t h a t  l e g a l l y  insane persons 
are  incapable o f  possessing t h e  c r i m i n a l  i n t e n t  ( r e f e r r e d  t o  by the  
c o u r t  as "mens real1) c o n s t i t u t i o n a l l y  essen t i a l  t o  a f i n d i n g  o f  g u i l t .  
However, cou r t s  disagree as t o  whether i n s a n i t y  and mens rea  can 
co-ex is t .  I n  Davis v. Un i ted  States,  160 U.S. 469 (1895), t he  c o u r t  
concluded t h a t  i n s a n i t y  and mens r e a  cannot co-ex is t ,  w h i l e  Leland v. 
Oregon, 343 U.S. 790 (1952), concluded t h a t  mens r e a  and i n s a n i t y  can 
co-ex is t .  It i s  f u r t h e r  argued t h a t  i f  mens rea  i s  a c o n s t i t u t i o n a l l y  
requ i red  element o f  c r i m i n a l  offenses, then a l e g a l l y  insane defendant 
has a c o n s t i t u t i o n a l  r i g h t  t o  be acqu i t ted .  

Diminished Capacity 

Under a r u l e  o f  d imin ished capac i ty ,  evidence o f  abnormal 
mental c o n d i t i o n  would be admiss ib le t o  a f f e c t  t he  degree o f  cr ime 
f o r  which an accused cou ld  be convicted. S p e c i f i c a l l y ,  those offenses 
r e q u i r i n g  i n t e n t  o r  knowledge cou ld  be reduced t o  l esse r  inc luded 
of fenses r e q u i r i n g  o n l y  reck less  o r  c r i m i n a l  negl igence. This  
approach i s  genera l l y  conceived as a means o f  reducing the  l e v e l  o f  
c r i m i n a l i t y ,  r a t h e r  than as a complete defense. 

Under the  d imin ished capac i ty  proposal t h e  i n s a n i t y  defense and 
i t s  t r a d i t i o n a l  t e s t s  would no longer be appropr iate.  Any re levan t  
evidence o f  mental de fec t  o r  disease on the  issue o f  c r i m i n a l  i n t e n t  
would be permi t ted .  Since " i n s a n i t y "  would no longer be recognized i n  
t h e  law, t he re  cou ld  be no such v e r d i c t  as "no t  g u i l t y  by reason o f  
i n s a n i t y " ,  and thus no t r i g g e r i n g  o f  t h e  mechanisms the  law has devel-  
oped f o r  dea l i ng  w i t h  such persons. 

The d imin ished capac i ty  r u l e  i s  j u d i c i a l l y  recognized i n  v a r i -  
ous forms i n  twenty-one s ta tes ,  i n c l u d i n g  Colorado, and i n  the  Dis-  
t r i c t  o f  Columbia (Schwickrath v. People, 159 Colo. 390, 411 P.2d 961 



(1966) and Becksted v. People, 133 Colo. 72,292 P.2d 189 (1956). 

A February 17, 1978 Report t o  Governor Hugh L. Carey on the  
I n s a n i t y  Defense i n  New York, prepared by the  Department o f  Mental 
Hygiene, recommended the  adopt ion o f  a r u l e  o f  d imin ished capac i t y  i n  
New York. The recommended r u l e  i s  s e t  f o r t h  below: 

SECTION A. E f f e c t  o f  Mental Disease o r  Defect  Upon 
L i a b i l i t y .  Mental disease o r  de fec t  i s  no t ,  as such, a 
defense t o  a c r i m i n a l  charge; b u t  i n  any prosecut ion  f o r  
an of fense,  evidence o f  mental disease o r  de fec t  o f  the  
defendant may be o f f e r e d  by t h e  defendant whenever such 
evidence i s  r e l e v a n t  t o  negat ive  an element o f  t he  cr ime 
charged r e q u i r i n g  t h e  defendant t o  have acted i n t e n t i o n -  
a l l y  o r  knowingly. 

SECTION B. Not ice  o f  I n t e n t  t o  Rely Upon Evidence 
o f  Mental Disease o r  Defect.  1. I f  a defendant in tends 
t o  o f f e r  evidence o f  mental disease o r  de fec t  pursuant 
t o  s e c t i o n  15.30 o f  t h e  penal law, he s h a l l  serve upon 
t h e  people and f i l e  w i t h  the  c o u r t  a w r i t t e n  n o t i c e  o f  
such i n t e n t i o n .  Such n o t i c e  must be served and f i l e d  
be fore  t r i a l  and n o t  more than t h i r t y  days a f t e r  e n t r y  
o f  t h e  p l e a  o f  n o t  g u i l t y  t o  t he  indic tment .  I n  t h e  
i n t e r e s t  o f  j u s t i c e  and f o r  good cause shown, however, 
t h e  c o u r t  may pe rm i t  such se rv i ce  and f i l i n g  t o  be made 
a t  any l a t e r  t ime p r i o r  t o  t h e  c lose  o f  t h e  evidence. 

2. A f t e r  r e c e i v i n g  such no t i ce ,  t h e  c o u r t ,  upon 
motion o f  t h e  people, s h a l l  o rder  t h e  defendant t o  
submit t o  a p s y c h i a t r i c  examinat ion by a p s y c h i a t r i s t  
designated f o r  t h i s  purpose i n  t he  order  o f  t he  cour t .  
No statement made by t h e  defendant i n  t h e  course o f  any 
examination prov ided f o r  by t h i s  sec t ion ,  whether t h e  
examinat ion s h a l l  be w i t h  o r  w i t h o u t  t he  consent o f  t h e  
defendant, s h a l l  be admit ted i n  evidence aga ins t  t he  
defendant on t h e  issue o f  g u i l t  i n  any c r i m i n a l  proceed- 
ing. 

3. I f  the re  i s  a f a i l u r e  t o  g i v e  n o t i c e  when 
requ i red  by subd iv i s ion  one o f  t h i s  sec t i on  o r  t o  submit 
t o  an examination when ordered under subd iv i s ion  two o f  
t h i s  sect ion,  t h e  c o u r t  may exclude the  test imony o f  any 
exper t  wi tness o f f e r e d  by t h e  defendant on t h e  issue o f  
h i s  mental disease o r  defect .  

SECTION C. Rules o f  Evidence; P s y c h i a t r i c  Testimony 
Concerning E f f e c t  o f  Mental Disease o r  Defect  Upon 
L i a b i l i t y .  1. When, i n  connect ion w i t h  evidence o f  
mental disease o r  de fec t  ~ u r s u a n t  t o  sec t i on  15.30 o f  
t he  penal law, a psych ia t r ;s t  who has examined the  
defendant t e s t i f i e s  a t  a t r i a l  concerning the  defen- 
d a n t ' s  mental c o n d i t i o n  a t  t he  t ime o f  the  conduct 



charged t o  be a  cr ime, he must be pe rm i t t ed  t o  t e s t i f y  
as t o  the  na ture  o f  the  p s y c h i a t r i c  examination, t o  
descr ibe  the  defendant 's  mental c o n d i t i o n  and symptoms, 
h i s  pa tho log i ca l  b e l i e f s  and mot iva t ions ,  i f  he was thus 
a f f l i c t e d ,  and t o  e x p l a i n  how these i n f l uenced  o r  cou ld  
have i n f l uenced  h i s  behavior ,  p a r t i c u l a r l y  h i s  mental 
capac i ty  i n t e n t i o n a l l y  o r  knowingly t o  commit t he  cr ime 
charged. A p s y c h i a t r i s t  must be pe rm i t t ed  t o  make any 
exp lanat ion  reasonably se rv ing  t o  c l a r i f y  h i s  d iagnosis  
and op in ion  and he may be cross examined as t o  any mat- 
t e r  bear ing  on h i s  competency o r  c r e d i b i l i t y  o r  t he  
r e l i a b i l i t y  o r  t he  v a l i d i t y  o f  h i s  d iagnosis  o r  opin ion.  

2. For a  p e r i o d  o f  two years f o l l o w i n g  the  e f fec -  
t i v e  date o f  t h i s  sec t ion ,  the  commissioner o f  mental 
h e a l t h  s h a l l  sys temat i ca l l y  assess the  r e l i a b i l i t y  and 
v a l i d i t y  o f  p s y c h i a t r i c  diagnoses and opin ions rece ived 
i n t o  evidence pursuant  t o  subd iv i s ion  one o f  t h i s  
sec t i on  and p e r i o d i c a l l y  r e p o r t  t o  t he  l e g i s l a t u r e  h i s  
f i n d i n g s  and recommendations. For t h i s  purpose, w i t h i n  
t h i r t y  days f o l l o w i n g  a  v e r d i c t  i n  a  c r i m i n a l  a c t i o n  i n  
which p s y c h i a t r i c  test imony as pe rm i t t ed  i n  subd iv i s ion  
one i s  presented, regardless o f  t he  v e r d i c t ,  t he  c o u r t  
c l e r k  s h a l l  d i r e c t  t he  c o u r t  stenographer, and the  c o u r t  
stenographer s h a l l  make and c e r t i f y  a  t y p e w r i t t e n  t ran -  
s c r i p t  o f  a l l  p s y c h i a t r i c  test imony presented and s h a l l  
d e l i v e r  t h e  t r a n s c r i p t  t o  t he  commissioner o f  mental 
hea l th .  The expense o f  such t r a n s c r i p t s  s h a l l  be a 
s t a t e  charge. 

Suggested Changes t o  the  Cr imina l  I n s a n i t y  Law 
and Committee Recommendations 

Several changes t o  the  c r i m i n a l  i n s a n i t y  law were proposed by 
witnesses appearing be fore  the  committee and by var ious  s tud ies  on the  
sub jec t .  Th is  p o r t i o n  o f  t he  r e p o r t  b r i e f l y  o u t l i n e s  these suggested 
changes and i n d i c a t e s  whether t he  committee acted favorab ly  on the  
recommendations. 

Procedures Fo l l ow ing  F ind ing  o f  Not G u i l t y  by Reason o f  I n s a n i t y .  

I f  t h e  t r i e r  o f  f a c t  f i n d s  t h a t  t he  defendant i s  n o t  g u i l t y  by 
reason o f  i n s a n i t y ,  t he  c o u r t  s h a l l  commit t he  defendant t o  t he  cus- 
tody  o f  t he  Department o f  I n s t i t u t i o n s  u n t i l  such t ime as he i s  found 
e l i g i b l e  f o r  re lease ( s e c t i o n  16-8-105 ( 4 ) ,  C.R.S. 1973). The s t a t -  
u tes  do n o t  r e q u i r e  t h a t  a  minimum h o s p i t a l i z a t i o n  term o r  accounta-
b i l i t y  p e r i o d  be imposed by the  cou r t .  Several recommendations were 
rece ived by t h e  committee t o  amend the  s t a t u t e s  t o  r e q u i r e  some type 
o f  a c c o u n t a b i l i t y  per iod .  

A c c o u n t a b i l i t y  per iod .  It was suggested t h a t  some type of 



a c c o u n t a b i l i t y  p e r i o d  o r  minimum term o f  treatment be imposed by the 
cour t  when the person i s  committed t o  the  s t a t e  hosp i ta l .  It was sug-
gested t h a t  perhaps t h i s  minimum term cou ld  be t i e d  t o  the  type o f  
crime f o r  which the person was charged o r  the  degree o f  harm r e s u l t i n g  
from the  c r im ina l  ac t .  The committee took no a c t i o n  on t h i s  sugges-
t i o n .  

Hearing t o  determine present  dangerousness. It was suggested 
t h a t  the s t a t u t e  should be amended t o  r e q u i r e  another hearing before 
commitment t o  determine i f  one found n o t  g u i l t y  by reason o f V i n s a n i t y  
i s  p resen t l y  insane, o r  whether he then meets the  c r i t e r i a  f o r  re lease 
(present dangerousness). I f  the i n d i v i d u a l  i s  determined t o  be dan-
gerous, then he would be committed t o  the  s t a t e  hosp i ta l .  I f  the  
i n d i v i d u a l  i s  found no t  t o  be p resen t l y  dangerous, then he would be 
re1 eased. 

This suggestion was considered and r e j e c t e d  by the  committee. 

Release Procedures 

Several changes t o  the  present  s t a t u t e  concerning app l icab le  
procedures on the  re lease o f  persons who have been committed f o l l o w i n g  
a not  g u i l t y  by reason o f  i n s a n i t y  p l e a  were suggested by witnesses 
appearing before t h e  committee, by var ious study groups, and by w r i t -
t en  correspondence. These recommended changes are b r i e f l y  summarized 
be1 ow: 

180-day r u l e .  Present law provides t h a t  I1(t)he c o u r t  s h a l l  
order a re lease hearing upon the contested r e p o r t  o f  the  c h i e f  o f f i c e r  
o f  the  i n s t i t u t i o n  i n  which the defendant i s  committed, . . . o r  upon 
motion o f  the  defendant made a f t e r  one hundred e igh ty  days f o l l o w i n g  
the date o f  the  commitment order." This language was adopted through 
the  enactment o f  Senate B i l l  44 i n  1972. The 180-day r u l e  was recom-
mended i n  the  "Report o f  Governor Love's Committee t o  study the  C r i m i -
na l  I n s a n i t y  Laws" i n  1965. Senate B i l l  44, as introduced, contained 
the f o l l o w i n g  language: "Unless the c o u r t  f o r  good cause shown per-
mi ts ,  the defendant i s  no t  e n t i t l e d  on h i s  own motion t o  a subsequent 
hear ing f o r  a t  l e a s t  one year." This language was amended ou t  o f  the  
b i l l  by the  House on second reading. 

I t  was po in ted o u t  t o  the  committee t h a t  t h e o r e t i c a l l y  a com- 
m i t t e d  person could ge t  two hearings per year and t h a t  t h i s  may be a 
very c o s t l y  process. It was suggested t h a t  the  committee may wish t o  
examine the  necessi ty  f o r  the  180-day r u l e  and t o  adopt language s imi-  
l a r  t o  t h a t  amended ou t  o f  Senate B i l l  44 i n  1972. This suggestion 
was approved by the committee and the amended language i s  contained i n  
B i l l  8. 

Release hearings. I n  correspondence t o  the  committee i t was 
po in ted ou t  t h a t  since the s t a t u t e  does n o t  g ive  the cour t  any author- 
i t y  t o  summarily deny the defendant 's request f o r  re lease hearing, i n  
many cases, despi te the  fac t  t h a t  a l l  p s y c h i a t r i s t s  have determined 



t h a t  t h e  defendant i s  dangerous t o  h imse l f ,  t o  o thers ,  o r  t o  t he  com-
munity i n  t h e  reasonably foreseeable f u t u r e ,  t h e  c o u r t  i s  compelled t o  
conduct a  j u r y  t r i a l .  Th is  i s  requ i red  even though the  defendant has 
no evidence he w i l l  be ab le  t o  produce j u s t i f y i n g  h i s  being re leased 
from t h e  h o s p i t a l .  Th is  means a  j u r y  o f  twelve must be se lec ted  (an 
a c t  r e q u i r i n g  a t  l e a s t  t h i r t y  t o  f o r t y  j u r o r s  t o  appear f o r  t h e  t r i a l )  
and a  t r i a l  conducted. Such a  t r i a l  normal ly  takes two t o  th ree  days 
and invo lves  n o t  on ly  t h e  judge, b u t  a l s o  members o f  t he  d i s t r i c t  
a t t o r n e y ' s  s t a f f  and a  member o f  t he  p u b l i c  defender 's  o f f i c e .  It was 
recommended t h a t  t h e  s t a t u t e  be amended t o  g i v e  t h e  c o u r t  some d iscre-  
t i o n  t o  summarily deny t h e  defendent 's  request  f o r  t he  hearing. Spe-
c i f i c a l l y ,  i t  was recommended t h a t  Sect ion 16-8-115 (2), C.R.S.  1973, 
be amended by adding the  f o l l o w i n g  language: " I f  any o f  s a i d  repo r t s  
o r  s tud ies  i n d i c a t e  the  defendant i s  e l i g i b l e  f o r  re lease,  t he  c o u r t  
s h a l l  s e t  t h e  mat te r  f o r  re lease hearing. I f ,  however, none o f  s a i d  
repo r t s  so i nd i ca te ,  t h e  defendant1 s  request  f o r  hear ing may be sum- 
m a r i l y  denied." No a c t i o n  was taken by the  committee on t h i s  recom-
mendation. 

It was a l so  suggested t h a t  t he  f o l l o w i n g  language i n  Sect ion 
16-8-115 (2), C.R.S. 1973, be deleted:  " o r  on demand by the  defendant 
t o  a  j u r y  o f  n o t  t o  exceed twelve persons." Th is  would do away w i t h  a  
j u r y  t r i a l  i n  re lease hearings. The "Report o f  Governor Love's Com- 
m i t t e e  t o  Study t h e  Cr iminal  I n s a n i t y  Laws" i n  1965 a l so  recommended 
t h a t  t h e  issue o f  e l i g i b i l i t y  f o r  re lease be t r i e d  by the  c o u r t  w i th -  
o u t  a  j u ry .  The Report s ta tes  t h a t :  

t he  issue o f  e l i g i b i l i t y  f o r  re lease i s  p rope r l y  one f o r  
t he  c o u r t  and no t the  j u r y .  The judge can bes t  evaluate 
t h e  evidence t o  determine whether t h e  bes t  i n t e r e s t s  o f  
bo th  s o c i e t y  and t h e  defendant a re  being served. Also, 
t h e  issue w i l l  n o t  be submerged i n  t h e  emotion and 
passion o f  j u r o r s  who might  be subjected t o  a  c l i m a t e  o f  
c u r r e n t  r e i g n  o f  cr ime i n  t h e  community. Jurors  may be 
so overcaut ious about t he  p u b l i c ' s  i n t e r e s t s  t h a t  o n l y  a  
r e l a t i v e l y  few defendants may be g iven an oppor tun i t y  t o  
rec la im  themselves i n  soc ie ty .  

No a c t i o n  was taken by t h e  committee on t h i s  sub jec t .  

Test f o r  re lease.  It was suggested t o  the  committee t h a t  t he  
t e s t  f o r  re lease may be t o o  s t r i n g e n t .  The t e s t  f o r  de terminat ion  o f  
a defendant 's  s a n i t y  f o r  re lease from commitment, o r  h i s  e l i g i b i l i t y  
f o r  cond i t i ona l  re lease,  i s  conta ined i n  Sect ion 16-8-120, C.R.S. 
1973, and reads as fo l l ows :  "That t he  defendant has no abnormal 
mental c o n d i t i o n  which would be l i k e l y  t o  cause him t o  be dangerous 
e i t h e r  t o  h imse l f  o r  t o  o thers  o r  t o  t h e  community i n  t he  reasonably 
foreseeable fu tu re . "  Th is  t e s t  f o r  re lease was proposed by the  "Report 
o f  Governor Love's Committee t o  Study t h e  Cr imina l  I n s a n i t y  Laws" i n  
1965. The r e p o r t  s ta tes :  "Th is  t e s t  i s  p r i m a r i l y  designed f o r  t he  
p r o t e c t i o n  of t h e  p u b l i c  so t h a t  a  person who may be l e g a l l y  sane 
under t h e  r igh t -wrong t e s t  b u t  never theless i s  dangerous s h a l l  n o t  be 
re leased and thereby be a  p o t e n t i a l  danger t o  members o f  t he  commu-



n i  t y .  I' 

The repor t  a lso s ta tes tha t :  

i n  the considerat ion o f  release from a mental i n s t i t u -  
t i o n  emphasis must be placed on the ob ject ives sought t o  
be accomplished. They are twofold;  the best  i n t e res t s  
o f  both the ind iv idua l  and o f  soc ie ty  must be served. 
It i s  not  conducive t o  the best  i n t e res t s  o f  the defen-
dant t h a t  he be released i f  he i s  dangerous o r  poten-
t i a l l y  dangerous. Such an i nd i v i dua l  wants and needs 
help. Giv ing him freedom from custod ia l  care and t r ea t -  
ment, even though the same be conf in ing,  serves ne i ther  
h i s  purpose o r  desires. On the other hand, the best  
i n t e res t s  o f  the community c e r t a i n l y  are not  served by 
p lac ing  w i t h i n  i t  a po ten t i a l  danger. Common sense d ic -  
ta tes  the conclusion. 

The committee d i d  not  approve any changes t o  the present statu-  
t o r y  t e s t  f o r  release from commitment. 

Section 16-8-120, C. R. S. 1973, provides two d i f f e r e n t  t es t s  f o r  
release. As t o  any person charged w i t h  any crime committed on o r  
a f t e r  June 2, 1965, the t e s t  f o r  determination o f  a defendant's san i t y  
f o r  release from commitment, o r  h i s  e l i g i b i l i t y  f o r  condi t iona l  
release, i s  the t e s t  set  f o r t h  above (danger t o  himself o r  t o  others, 
o r  t o  the community i n  the reasonably foresseeable future).  As t o  any 
person charged w i t h  any crime a l legedly  committed p r i o r  t o  June 2 
-1965, the t e s t  f o r  determination o f  a defendant's san i ty  f o r  releas; 
from commitment, o r  h i s  e l i g i b i l i t y  f o r  condi t iona l  release, sha l l  be 
the t e s t  provided by law a t  the t ime o f  the a l leged crime t o  determine 
the san i ty  o r  insan i t y  o f  such defendant (the MINaghten tes t ) .  It was 
suggested t h a t  perhaps the pre-1965 commitments should be judged by 
the post-1965 standard and t h a t  the cur rent  release standard should 
apply t o  those committed p r i o r  t o  1965. The committee makes no recom- 
mendations on t h i s  suggestion. 

Burden o f  proof. There i s  a d i f ference i n  the burden o f  proof  
required f o r  commitment and release. When a p lea o f  not  g u i l t y  by 
reason o f ' i n s a n i t y  i s  entered, the s ta te  has the burden o f  proving 
san i t y  "beyond a reasonable doubt". I f  the question o f  defendant's 
e l i g i b i l i t y  f o r  release i s  contested, the burden o f  submit t ing ev i -
dence and the burden o f  proof  "by a preponderance o f  evidence" sha l l  
be upon the pa r t y  contest ing the repor t  o f  the ch ie f  o f f i c e r  o f  the 
i n s t i t u t i o n  having custody o f  the  defendant. It was suggested t h a t  
the burden o f  proof  i n  the release procedure should be "beyond a 
reasonable doubt" ra ther  than by a "preponderance o f  the evidence." 
The committee makes no recommendations on t h i s  suggestion. 

Criminal o r  c i v i l  ru les  o f  discove . Section 16-8-115, C.R.S. 
1973. does no t  s ta te  t h a t  the release hea na sha l l  be considered a 
c i v i i  proceeding. The Supreme Court has he id  t h a t  where a proceeding 
i s  an i nqu i r y  i n t o  the mental condi t ion o f  a defendant, who has been 
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committed under a p lea  o f  not  g u i l t y  by reason o f  i nsan i t y ,  the  pro- 
ceeding i s  no t  an adversary proceeding (which i s  c o n t r o l l e d  by the 
r u l e s  o f  c i v i l  procedure) i n  the  usual sense o f  a case (People v. -Dis-
t r i c t  Court, 557 P.2d 414 (1976)). I n  view o f  the  d e t a i l e d  procedures 
prescr ibed by the s t a t u t e ,  the  re lease proceedings are specia l  s ta tu-
t o r y  proceedings governed by Rule 8 1  (a),  C. R.C. P. Based on sect ions 
16-8-115, 16-8-116, and 16-8-117, C.R.S.  1973, the  p a r t i c i p a n t s  i n  
re lease proceedings do no t  have the broad r i g h t  o f  discovery as pro-
v ided i n  the  r u l e s  o f  c i v i l  procedure. It was suggested t h a t  perhaps 
the s t a t u t e  needs t o  c l a r i f y  whether the  c r im ina l  r u l e s  o f  discovery 
o r  the  c i v i l  r u l e s  o f  discovery apply i n  re lease hearings. The com- 
m i t tee  makes no recommendations on t h i s  suggestion, b u t  suggests t h a t  
the  Supreme Court examine t h i s  procedural problem. 

Standard on peremptory challenges. When a demand f o r  a j u r y  
t r i a l  i n  a re lease proceeding i s  made, the  cour t  must empanel a j u ry .  
Apparently, there  i s  some- confusion i n  the  cour ts  as t o  how many 
peremptory challenges each s ide i s  e n t i t l e d .  Rule 47, C.R.C.P. ,  pro-
vides t h a t  each s ide s h a l l  be e n t i t l e d  t o  f o u r  peremptory challenges. 
Rule 24, C r i m .  P . ,  provides t h a t  the  s t a t e  and the defendant s h a l l  
each be e n t i t l e d  t o  ten  peremptory challenges. It was suggested t h a t  
some c l a r i f i c a t i o n  i n  the  s t a t u t e  may be necessary as t o  what stan-
dards should be used concerning peremptory challenges. Others sug- 
gested t h i s  confusion cou ld  be cor rec ted by c l a r i f i c a t i o n  o f  the  ru les  
o f  procedure. The committee recommends t h a t  the  Supreme Court examine 
t h i s  sub jec t  and determine i f  a change i n  t h e  r u l e s  i s  appropriate. 

Condi t ional  re lease 

Sect ion 16-8-115 (3), C. R.S. 1973, provides t h a t  " ( i ) f  the 
c o u r t  o r  j u r y  f i n d s  the defendant e l i g i b l e  f o r  release, the  c o u r t  may 
impose such terms and cond i t ions  as the  c o u r t  determines are i n  the  
best  i n t e r e s t s  o f  the  defendant and the  community, and the  j u r y  s h a l l  
be so ins t ruc ted. ' '  Thus, the  j u r y ' s  func t ion  ends w i t h  i t s  determina- 
t i o n  whether o r  n o t  the  defendant i s  e l i g i b l e  f o r  release. The deci-
s ion  whether t o  impose cond i t ions  on re lease i s  the  cour ts  (People v. 

-Giles ,  557 P. 2d 408 (1976).) The s t a t u t e  i s  n o t  s p e c i f i c  as t o  what 
cond i t ions  can be imposed, what fo l low-up mechanisms the c o u r t  may 
use, and what recourse the  cour t  may have i f  the cond i t ions  imposed 
are no t  met. It was suggested t h a t  perhaps add i t i ona l  language i s  
necessary t o  c l a r i f y  these concerns. I n  regards t o  fo l low-up proce-
dures f o r  those who have been c o n d i t i o n a l l y  released, i t  was suggested 
t h a t  something l i k e  a probat ion  o r  paro le  system could be es tab l ished 
t o  requ i re  p e r i o d i c  repor ts  by those c o n d i t i o n a l l y  released t o  the  
c l i n i c s  and centers. 

On J u l y  14, 1980, the  Department o f  I n s t i t u t i o n s ,  D i v i s i o n  o f  
Mental Health, issued new procedures f o r  meeting i t s  s t a t u t o r y  respon- 
s i b i l i t i e s  f o r  persons who had been committed pursuant t o  a v e r d i c t  o f  
n o t  g u i l t y  by reason o f  i n s a n i t y  and who had subsequently been condi-
t i o n a l l y  released from Colorado State Hosp i ta l  (CSH) f o l l o w i n g  t r e a t -  
ment. The procedures de l ineate  the r e s p o n s i b i l i t i e s  o f  CSH, F o r t  
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Logan Mental Hea l th  Center (FLMHC), and t h e  s t a t e ' s  twenty community 
mental h e a l t h  centers r e l a t i v e  t o  a p a t i e n t  who i s  c o n d i t i o n a l l y  
re leased by t h e  cour t .  B a s i c a l l y ,  t h e  new procedures e s t a b l i s h  a  
mechanism whereby t h e  superintendent o f  CSH w i l l  cont inue t o  be 
responsib le t o  t h e  c o u r t  f o r  t h e  c o n d i t i o n a l l y  re leased p a t i e n t .  F o r t  
Logan Mental Heal th Center w i l l  serve a  l i a i s o n  r o l e  between t h e  
hosp i ta l  and t h e  Denver area community mental h e a l t h  centers. 
Colorado's twenty community mental h e a l t h  centers w i l l  appoint  a  coor- 
d i n a t o r  t o  work w i t h  t h e  hosp i ta l  and F o r t  Logan i n  p r o v i d i n g  mental 
h e a l t h  serv ices t o  t h e  cond i t i ona l  l y  re leased p a t i e n t  (as s t i p u l a t e d  
by t h e  cour ts )  and w i l l  now prov ide monthly r e p o r t s  on these pa t ien ts .  

Under these new procedures, i f  t h e  person refuses t o  meet o r  i s  
unable t o  meet t h e  cond i t i ons  o f  re lease,  o r  again comes i n  v i o l a t i o n  
o f  law, o r  again becomes menta l ly  ill, t h e  f o l l o w i n g  procedures w i l l  
be fol lowed: 

- - I f  t h e  person refuses t o  meet t h e  cond i t i ons  o f  re lease which 
were j u d i c i a l l y  determined, steps s h a l l  be taken t o  n o t i f y  t h e  commit- 
t i n g  c o u r t  o f  poss ib le  v i o l a t i o n  o f  t h e  re lease cond i t ions .  The com- 
muni t y  mental h e a l t h  center  coord inator  s h a l l  n o t i f y  t h e  Forensic 
A f te rca re  Serv ice D i r e c t o r  o f  t h e  p a t i e n t ' s  f a i l u r e  t o  comply w i t h  
re lease cond i t i ons  w i t h i n  f i v e  working days. The CSH Forensic A f t e r -
care Services D i r e c t o r  w i l l  then n o t i f y  t h e  CSH Superintendent, who 
w i l l  then n o t i f y  the  committ ing cour t .  

-- I f  the  c l i e n t  i s  charged w i t h  a  v i o l a t i o n  o f  t h e  law, the  CMHC 
should work w i t h  l o c a l  law enforcement o f f i c i a l s ,  t r e a t i n g  the  s i t ua -  
t i o n  as a  new, independent case. I f  t h e  person has been c o n d i t i o n a l l y  
re leased o r  discharged, i t  may no t  always be poss ib le  t o  r e t u r n  t h e  
person t o  CSH under t h e  o r i g i n a l  order  o f  h o s p i t a l i z a t i o n .  I f  the  new 
v i o l a t i o n  i s  ou ts ide  t h e  j u r i s d i c t i o n  o f  t h e  o r i g i n a l  committ ing 
cou r t ,  t h e  o r i g i n a l  committ ing c o u r t  w i l l  be n o t i f i e d .  

-- I f  the  person again becomes menta l ly  ill, t h e  same resources 
and serv ices a v a i l a b l e  t o  any o the r  c i t i z e n  w i l l  be u t i l i z e d ,  as out- 
l i n e d  i n  t h e  c u r r e n t  mental h e a l t h  law, Sect ion 27-10-101 e t  seq, 
C. R.S. 1973. 

A copy o f  these procedures a re  a v a i l a b l e  i n  t h e  L e g i s l a t i v e  
Council o f f i c e  o r  from the D i v i s i o n  o f  Mental Health. 

The committee considered and adopted B i l l  9  which r e l a t e s  t o  
cond i t i ona l  re lease from confinement a f t e r  a  v e r d i c t  o f  no t  g u i l t y  by 
reason o f  i nsan i t y .  The b i l l  prov ides f o r  cond i t i ona l  re lease and 
es tab l ishes procedures t o  revoke such re lease when the  person has v io -  
l a t e d  one o r  more cond i t ions  thereof .  The procedure i s  b a s i c a l l y  as 
f o l  lows: 

Upon an a f f i d a v i t  f i l e d  w i t h  t h e  c o u r t  which r e l a t e s  s u f f i c i e n t  
f a c t s  t o  e s t a b l i s h  t h a t  t h e  cond i t i ons  t o  re lease have been v io la ted ,  
the  c o u r t  may order  the  person t o  be taken i n t o  custody and p laced i n  
a  seventy-two hour treatment f a c i l i t y .  
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Wi th in  seventy-two hours a f t e r  t he  defendant i s  taken i n t o  cus- 
tody, he s h a l l  be brought be fore  the  c o u r t  f o r  a p r e l i m i n a r y  hear ing 
t o  determine i f  probable cause e x i s t s  t o  b e l i e v e  t h a t  a  c o n d i t i o n  o f  
re lease has been v io la ted .  I f  t h e  c o u r t  f i n d s  t h a t  probable cause 
does n o t  e x i s t ,  i t s h a l l  d ismiss the  p e t i t i o n  and r e i n s t a t e  the  o r i g -  
i n a l  o rder  o f  c o n d i t i o n a l  re lease.  I f  the  c o u r t  f i n d s  t h a t  probable 
cause e x i s t s ,  i t  s h a l l  temporari  l y  revoke t h e  cond i t i ona l  re lease and 
recommit t h e  defendant. 

A f t e r  a  p r e l i m i n a r y  hear ing r e s u l t i n g  i n  t h e  temporary revoca-
t i o n ,  t h e  c o u r t  s h a l l  h o l d  a  f i n a l  hear ing on t h e  p e t i t i o n .  I f  the  
c o u r t  f i n d s  by a  preponderance o f  t h e  evidence t h a t  t h e  defendent has 
v i o l a t e d  one o r  more cond i t i ons  o f  h i s  re lease,  i t  s h a l l  en ter  a  f i n a l  
order  revoking the  c o n d i t i o n a l  re lease and recommit t h e  defendant. A t  
any t ime t h e r e a f t e r ,  t h e  defendant may be a f fo rded  a  re lease hear ing 
as prov ided i n  sec t i on  16-8-115, C.R.S. 1973. I f  the  c o u r t  does n o t  
f i n d  by a preponderance o f  t he  evidence t h a t  t he  defendant has v io -  
l a t e d  one o r  more cond i t i ons  o f  h i s  re lease,  i t  s h a l l  d ismiss the  
p e t i t i o n .  

The b i l l  prov ides t h a t  any terms o r  cond i t i ons  o f  re lease sha 
au tomat i ca l l y  e x p i r e  w i t h i n  f i v e  years unless the  c o u r t  sooner holds 
re lease hear ing as prov ided by law. 

P a t i e n t  p r i v i l e g e .  

It was repo r ted  t o  the  committee t h a t  when a  re lease r e p o r t  i s  
contested by t h e  d i s t r i c t  a t to rney ,  i t  i s  d i f f i c u l t  f o r  t h e  d i s t r i c t  
a t t o rney  t o  secure t h e  records o f  t he  i n s t i t u t i o n  upon which the  
re lease dec i s ion  was made because o f  t he  phys i c ian -pa t i en t  p r i v i l e g e .  
The p r i v i l e g e  prevents t h e  phys i c ian  from t e s t i f y i n g ,  w i thou t  t he  con- 
sent  o f  t he  p a t i e n t ,  as t o  any i n fo rma t ion  acqui red i n  a t tend ing  the  
p a t i e n t .  I t  was suggested t h a t  t he  s t a t u t e  be amended t o  prov ide  t h a t  
t h e  p r i v i l e g e  w i l l  n o t  apply i n  a  re lease hear ing s i t u a t i o n .  The com- 
m i t t e e  makes no recommendation on t h i s  suggestion. 

Proposed Revisions t o  the  Incompetent t o  Proceed S ta tu te  

I n  the  June 12, 1980, r e p o r t  by the  Department o f  I n s t i t u t i o n s  
e n t i t l e d  "Vio lence and the  Men ta l l y  Ill: A Response t o  an Execut ive 
Order by Governor Lamm o f  Colorado", a t  page 36, i t  i s  observed t h a t ,  
i n  t he  area o f  incompetence t o  s tand t r i a l ,  Colorado has n o t  made the  
adiustments i n  i t s  s t a t u t e s  which t h e  Jackson v. Ind iana dec i s ion  has 
s t imu la ted  i n  o ther  s ta tes .  The Jackson v. Ind iana dec i s ion  i s  found 
a t  406 U.S. 715, 32 L.Ed. 2d 435, 92 S. C t .  m u n e  1972). 

The r e p o r t  notes t h a t  Colorado S ta te  Hosp i ta l  has t r i e d  t o  
implement p r a c t i c e s  cons i s ten t  w i t h  t h e  p r i n c i p l e s  o u t l i n e d  i n  t h a t  
dec is ion .  These p r i n c i p l e s  inc lude:  

- d e f i n i t e  t ime l i m i t s  on the  p e r i o d  i n  which 



eva luat ion  must take place; 

- a  t ime l i m i t  on t h e  p e r i o d  o f  treatment; 

- the f e a s i b i l i t y  o f  p r o v i s i o n a l  t r i a l s  i n  which 
innocent o n l y  t r i a l s  would be h e l d  f o r  incompetent 
defendants; 

- gu ide l ines  f o r  t h e  d ismissa l  o f  c r im ina l  
charges ; 

- spec ia l  fea tures  f o r  t h e  t r i a l  t o  minimize the  
e f f e c t s  o f  incompetency; 

- evaluat ions du r ing  t h e  t r i a l ;  and 

- community based evaluat ions.  

The r e p o r t  s ta tes  t h a t  w i t h  such changes there  might  be l ess  
f e a r  o f  an i n d e f i n i t e  and unreviewed s tay  i n  a  mental hosp i ta l .  The 
r e p o r t  a l s o  describes t h e  r e s u l t s  o f  research s tud ies  which support 
t he  need f o r  changes f o r  p a t i e n t s  found t o  be i n  t h e  "incompetent t o  
stand t r i a l "  category. The committee makes no recommendations con-
cerning changes t o  t h e  incompetent t o  proceed s ta tu te .  

REGULATION OF CONDOMINIUMS AND TIME-SHARING SYSTEMS 

Background 

I n  recent  years, several problems i n v o l v i n g  the  sale, owner-
ship, management, and d i s p o s i t i o n  o f  condominiums and t ime-shar ing 
arrangements have surfaced i n  a  number o f  s ta tes ,  i n c l u d i n g  Colorado. 
Pursuant t o  Senate J o i n t  Resolut ion No. 26, t he  General Assembly 
d i r e c t e d  t h e  L e g i s l a t i v e  Council t o  appo in t  a  committee t o  study these 
var ious problems. The L e g i s l a t i v e  Counci 1  assigned t h i s  study item t o  
the  i n t e r i m  Committee on Jud ic ia ry .  

Previous L e g i s l a t i o n  

Because condominium and time-share ownership i s  so d i f f e r e n t  i n  
many respects from t h e  normal r e a l  e s t a t e  ownership, Colorado adopted 
the  "Condominium Ownership Act" i n  1963 ( A r t i c l e  33 o f  t i t l e  38, 
C.R.S. 1973). This a c t  o f f i c i a l l y  recognized condominium ownership, 
es tab l ished p rov i s ions  f o r  t h e  assessment o f  condomi n i  ums, and s t i pu -
l a t e d  r u l e s  t o  be fo l lowed i n  t h e  record ing o f  t h e  condominium decla- 
r a t i o n .  I n  1975, the a c t  was amended by adding p rov i s ions  concerning 
condominium bylaws, records, and l i a b l i t y  o f  owners. The a c t  was 
again amended i n  1977, t h i s  t ime adding p rov i s ions  on time-share own-
ership.  Provis ions on tenant  n o t i f i c a t i o n  o f  condominium conversion 
were added i n  1979. Also i n  the  1979 l e g i s l a t i v e  session, House B i l l  



1310 was int roduced which would have enacted the  "Colorado Condominium 
Act"; an a c t  pa t te rned a f t e r  t h e  "Uniform Condominium Act." The pur- 
pose o f  t he  a c t  was t o  e s t a b l i s h  a comprehensive s e t  o f  gu ide l ines  f o r  
condominium r e g u l a t i o n  and t o  prevent  abuses from occurr ing.  Spec i f i -  
c a l l y ,  t he  a c t  contained p rov i s ions  governing the  sale,  use, manage- 
ment, and te rm ina t ion  o f  condominiums i n  Colorado, i n c l u d i n g  declara- 
t i o n s ,  bylaws, and p l a t s  and plans; p rov i s ions  f o r  management o f  t he  
condominiums, i n c l u d i n g  d e t a i l s  r e l a t i n g  t o  t h e  owners1 organ iza t ion  
and r e s p o n s i b i l i t e s  f o r  upkeep, l i a b i l i t i e s ,  insurance, and assess- 
ments; and p rov i s ions  f o r  the  p r o t e c t i o n  o f  purchasers w i t h  respect  t o  
p u b l i c  o f f e r i n g  statements, t ime-sharing, conversions, and warrant ies. 
House B i l l  1310 was defeated i n  the  Senate J u d i c i a r y  Committee. 

Committee Procedure 

The committee devoted a f u l l - d a y  meeting t o  r e c e i v i n g  testimony 
from representa t ives  o f  t h e  condominium and t ime-shar ing i ndus t ry ,  
consumers who have encountered problems w i t h  t h e i r  condominiums and 
t ime-shar ing u n i t s ,  representa t ives  o f  t h e  a t to rney  genera l ' s  o f f i c e ,  
and representa t ives  o f  t he  b u i l d i n g  and cons t ruc t i on  indust ry .  I n  
d iscussions concerning the  r e g u l a t i o n  o f  condominiums t h e  committee 
used t h e  engrossed vers ion  o f  House B i l l  1310 (1979 Session) as a 
foca l  p o i n t .  

Issues, Proposals, and Committee Recommendation 

Condominiums 

Many o f  t h e  problems revealed by test imony invo lved t h e  f a i l u r e  
o f  t h e  developer o r  t h e  manager o f  a condominium complex t o  perform 
s p e c i f i e d  dut ies .  I n  one s i t u a t i o n ,  t h e  owners1 assoc ia t ion  o f  a con- 
dominium complex was forced t o  pay f o r  items such as sewer backups, 
l eak ing  p ipes,  and s t r e e t  problems. The assoc ia t ion  argued t h a t  t he  
developer should have been requ i red  t o  f i x  these items. Because the  
owners must c o l l e c t i v e l y  pay f o r  these types o f  repa i r s ,  a d d i t i o n a l  
fees must be charged and co l l ec ted .  Add i t i ona l  problems are created 
when the re  i s  no machinery t o  enforce the  l e v y i n g  and c o l l e c t i n g  of 
e x t r a  assessments. 

I n  a d d i t i o n  t o  t h e  problems t h a t  owners' associat ions have had 
w i t h  developers, i t  was a l l eged  t h a t  companies managing condominium 
complexes are  o f t e n  remiss i n  t h e i r  du ty  t o  enforce the  prov is ions  o f  
t h e  condominiumls dec la ra t i on  and bylaws. Th is  problem i s  even more 
s i g n i f i c a n t  when the  f a c t  t h a t  t he  developer o f t e n  maintains c o n t r o l  
o f  a condominium complex through a mamagement company, f o r  a pe r iod  o f  
t ime a f t e r  t h e  u n i t s  a re  sold,  i s  taken i n t o  considerat ion.  

Another problem t h a t  owners o f  condomiums are  encountering i s  
the  l a c k  o f  a developer d i sc losu re  statement con ta in ing  in format ion  on 



t h e  development's o v e r a l l  debt a long w i t h  o ther  important  f i n a n c i a l  
data. 

I n  d iscuss ing the  adequacy o f  t h e  c u r r e n t  condominium law, some 
committee members po in ted  o u t  t h a t  t h e  c u r r e n t  law i s  s i l e n t  on many 
important  items, examples being a l a c k  o f  t h e  t i m e l y  a v a i l a b i l i t y  o f  
re levan t  documents p r i o r  t o  t h e  sa le  o f  a condominium and a l a c k  o f  
adequate recourse f o r  buyers should problems l a t e r  a r i se .  Other com- 
m i t t e e  members voiced the  op in ion  t h a t  t he re  was no need f o r  addi-
t i o n a l  l e g i s l a t i o n  i n  t h i s  area, and t h a t  t h e  problems brought t o  the  
committee's a t t e n t i o n  cou ld  be addressed through t h e  condominium dec-
l a r a t i o n  o r  through e x i s t i n g  s ta tu tes .  Some members o f  t h e  committee 
expressed concern t h a t  many o f  t h e  problems a r i s i n g  i n  o ther  s ta tes  
were occu r r i ng  i n  Colorado and t h a t  l e g i s l a t i o n  should be enacted t o  
prevent  f u r t h e r  abuses. S t i l l  o ther  members agrued t h a t  i t  was u n f a i r  
t o  assume t h a t  problems i n  o the r  s ta tes  would occur i n  Colorado and 
t h a t  i t had n o t  been s u f f i c i e n t l y  demonstrated t h a t  e x i s t i n g  laws and 
methods would no t  so lve  any c u r r e n t  problems. 

Time Sharing 

Because t h e  concept o f  t ime shar ing  i s  a r e l a t i v e l y  new and 
unique idea, i t i s  important  t o  rev iew what t ime shar ing i s  and how i t  
works. The f o l l o w i n g  d e s c r i p t i o n  o f  t ime shar ing i s  taken from Chang- 
i n g  Times, August 1980, page 27. 

There are  two bas ic  forms o f  t ime sharing: owner-
sh ip  t ime shar ing and nonownership ( o r  r igh t - to -use)  
t ime sharing. The major types o f  ownership t ime shares 
are tenancy i n  common ownership (which i s  a l s o  known as 
time-span ownership) and i n t e r v a l  ownership. 

Tenancy i n  common ownership g ives  you an undiv ided 
i n t e r e s t  i n  the  proper ty  p ro ra ted  according t o  the  
l eng th  o f  t he  p e r i o d  you decide t o  purchase. A separate 
agreement, which binds a l l  owners, f i x e s  your r i g h t  t o  
occupy t h e  u n i t  f o r  a s p e c i f i c  pe r iod  each year. 

With i n t e r v a l  ownership you a c t u a l l y  own the  u n i t  
you s e l e c t  f o r  a s p e c i f i e d  p e r i o d  each year f o r  a cer- 
t a i n  number o f  years .  (usua l l y  t h e  usefu l  1 i f e  o f  t h e  
b u i l d i n g ,  say 20 t o  40 years);  a f t e r  which you and t h e  
o ther  t ime-share owners o f  your  u n i t  become tenants i n  
common. 

With ownership arrangements you g e t  a warranty deed 
and t i t l e  insurance, and you can s e l l ,  lease, lend o r  
bequeath your i n t e r e s t  i n  the  u n i t  as long as your  
agreements a l l o w  it. You g e t  some say i n  how the devel- 
opment i s  operated and may q u a l i f y  f o r  a small t a x  
deduction. Pr ices  average about $4,000 b u t  run  t o  
$13,000 per  week and higher. I n  add i t i on ,  t he re  are  



annual assessments t h a t  c u r r e n t l y  range from $100 t o  
$150 pe r  week o f  ownership. They u s u a l l y  cover manage-
ment o f  t he  proper ty ,  taxes, upkeep, replacement o f  f u r -  
n ish ings  and maid serv ice .  

A nonownershlp t ime-shar ing deal may be s t ruc tu red  
as a  "vacat ion  l i cense, "  "vacat ion  lease," o r  " c lub  
membership t ime share." The most p reva len t  type o f  
nonownership t ime share i s  t h e  vacat ion  l i cense ,  which 
a l lows you t o  use a  c e r t a i n  u n i t  f o r  a  s p e c i f i c  p e r i o d  
each year  f o r  a s ta ted  number o f  years o r  f o r  t he  
usefu l1  l i f e  o f  t he  b u i l d i n g ,  a f t e r  which the  p rope r t y  
r e v e r t s  t o  t h e  developer. To prevent  p o t e n t i a l  problems 
w i t h  s e c u r i t i e s  laws, most developers s t i p u l a t e  i n  t h e  
terms o f  t h e  l i cense  t h a t  your  r i g h t s  may n o t  be s o l d  a t  
a  p r o f i t .  Rentals a re  u s u a l l y  forb idden,  too.  

General ly ,  nonownership arrangements c o s t  l ess  and 
have lower annual assessments than ownership deals. 

Both ownership and nonownership forms o f  t ime 
shar ing  have many v a r i a t i o n s .  Indeed, no two p lans are  
e x a c t l y  a l i k e .  

Time-sharing problems a t  t he  Stanley Hote l  i n  Estes Park, Colo-
rado, and u n i t s  be ing  o f f e r e d  by West V a i l  Development Corporat ion i n  
V a i l ,  Colorado, were the  developments t h a t  were s p e c i f i c a l l y  mentioned 
i n  test imony before  the  committee. 

I n  t he  Stanley Hote l  case, an owner o f  one o f  t he  t ime-shar ing , 
u n i t s  t o l d  o f  h igh  pressure sales techniques, misrepresentat ions,  
non-performance o f  d u t i e s  by the  s e l l e r ,  l o s s  o f  c a p i t a l  and funds, 
and l oss  o f  exchange p r i v i l e g e s .  The Stanley Hote l ,  Inc.  has f i l e d  
f o r  reo rgan iza t i on  i n  bankruptcy cou r t .  

I n  t he  si t u a t i o n  o f  West V a i l  Development Corporat ion, t he  same 
type o f  h igh  pressure sales and misrepresentat ions were a l leged.  
Other problems inc luded  l a c k  o f  a  d i sc losu re  statement, t he  l a c k  o f  an 
escrow account, and t h e  f a i l u r e  t o  complete t h e  u n i t  and complex when 
promised. 

Another spokesperson f o r  a l e g a l  f i r m  s p e c i a l i z i n g  i n  t ime- 
shar ing  prov ided the  committee w i t h  some o f  the  p r a c t i c a l  problems 
invo l ved  the re in .  I n  terms o f  managing the  t ime-shar ing p r o j e c t ,  i t  
i s  imprac t i ca l  t o  have a l l  owners involved.  Representat ives w i l l  have 
t o  be selected,  and from among them a  board o f  d i r e c t o r s  should be 
appoi nted, -- a  p r a c t i c a l  way t o  p rov ide  owner i npu t .  However, even 
the  owner d i r e c t o r s  w i l l  on l y  be ab le  t o  devote a  minimual amount o f  
t ime t o  the  complex, thus r e q u i r i n g  t h e  employment o f  a  managing 
agent. An a l t e r n a t i v e  t o  employing an agent would be t o  r e q u i r e  a 
c e r t a i n  percentage o f  t he  representa t ives  t o  concur w i t h  any a c t i o n  
taken by the  board. Another problem i s  t he  t ime-share owner who 
overstays h i s  t ime i n  the  u n i t ,  thus  t respass ing  on t h e  occupancy o f  



- - 

- - 

- - 

another t ime-share owner. Related t o  t h i s  i s  the  problem o f  the  time- 
share owner who leaves the  u n i t  damaged. r a i s i n g  the quest ion as t o  
what r i g h t s  a  time-share owner has w i t h  respect  t o  another who t r e s -  
passes o r  leaves the u n i t  damaged? 

Another problem i s  the  va lua t ion  o f  the  time-span owners i n t e r -
e s t  i n  the  general common elements i n  the  e n t i r e  complex i n  the  event 
o f  condemnation, dest ruc t ion ,  o r  sa le  o f  the  e n t i r e  property.  

I n  a complex, the re  can be several hundred deeds o f  t r u s t  t o  
record; o f  t h i s  number a  s i g n i f i c a n t  number w i l l  probably be fore-
closed. W i l l  the  county c l e r k  and recorder be overburdened w i t h  these 
deeds? How much w i l l  i t  cos t  t o  record  these deeds and forec lose some 
o f  the  deeds? The same problem a r i s e s  w i t h  the  county assessor. He 
w i l l  have t o  value, assess, and c o l l e c t  r e a l  es ta te  and personal prop- 
e r t y  taxes from hundreds o f  persons i n  each time-share development. 
Annexation and zoning regu la t ions  are a l s o  problem areas. For 
example, i f  land  owners are requ i red  t o  approve annexation o f  t h e i r  
p roper ty  i n t o  a mun ic ipa l i t y ,  does each u n i t  owner rece ive  a  vote? 
Are t ime shares "subdiv is ions" o r  are  they c l a s s i f i e d  as a  use r i g h t  
and sub jec t  t o  zoning regu la t ions? Other problems i n v o l v i n g  sales and 
marketing commissions, and escrow accounts t o  insure  p r o j e c t  comple- 
t i o n ,  were mentioned. 

I n d i v i d u a l s  who t e s t i f i e d  before the committee, s p e c i f i c a l l y  
M r .  John Kaufman and Mr .  David Tackle, suggested t h a t  the committee 
consider the  f o l l o w i n g  remedies t o  the problems o f  t ime-sharing: 

-- l i c e n s i n g  o f  salesmen; 

ho ld ing the developer l i a b l e  f o r  the representat ions o f  h i s  
salesmen; 

- - r e g u l a t i o n  o f  market ing and a d v e r t i s i n g  through a s t a t e  
agency ; 

- - p r o h i b i t i n g  pre-sales o f  t ime-sharing un i t s ;  

- - de f in ing  the  lega l  s ta tus  o f  purchasers; 

-- p r o v i d i n g  f o r  d isc losure  statements by the developer, 
inc l  udi  ng the under ly ing  debt; 

-- c l a r i f y i n g  the type o f  r e a l  es ta te  fee, i f  any, a  purchaser 
i s  obta in ing;  

es tab l i sh ing  escrow accounts us ing a  percentage o f  the  i n i -  
t i a l  b u i l d e r  loan and a  percentage of the  money t h a t  i s  received as a 
down payment f o r  the  time-share u n i t s ;  

r e q u i r i n g  the b u i l d e r  t o  have completion bonds; 

-- p rov id ing  a  lega l  recourse f o r  consummers; 



- - c l a r i f i n g  the  p rov i s ions  on exchange programs; 

- - i n s t i t u t i n g  a u d i t s  o f  developers and s e l l e r s ;  and 

- - p r o v i d i n g  f o r  c i v i l  ac t i ons  and c r i m i n a l  pena l t i es .  

Uni form Real Es ta te  Time Share Act. It was suggested t h a t  t he  
committee consider  adopt ing t h e  "Uniform Real Es ta te  Time-share Act" 
d r a f t e d  by t h e  ~ a t i o n a l  conference o f  Commissioners on Uniform Sta te  
Laws. Th is  proposed a c t  was d r a f t e d  t o  promote u n i f o r m i t y  i n  t he  laws 
w i t h  regards t o  t ime shar ing,  t o  a n t i c i p a t e  f u t u r e  problems, and t o  
deal w i t h  problems t h a t  c u r r e n t l y  e x i s t .  The f o l l o w i n g  paragraphs 
con ta in  a  d e s c r i p t i o n  o f  t he  a c t  as s e t  f o r t h  i n  t h e  a c t ' s  p r e f a t o r y  
note: 

A r t i c l e  I o f  the  Act  conta ins  d e f i n i t i o n s  and gen- 
e r a l  p rov i s ions  app l i cab le  throughout t h e  Act. The 
a r t i c l e  inc ludes  such mat te rs  as s ta tus  and t a x a t i o n  o f  
t ime-share es ta tes  as d i s t i n g u i s h e d  from time-share 
1  icenses (sometimes known as " r i g h t  t o  use"), uncon-
sc ionable agreements o r  terms o f  con t rac t ,  and o ther  
general mat ters.  

A r t i c l e  I 1  provides f o r  t h e  c rea t i on ,  t e rm ina t i on  
and o the r  i n c i d e n t s  o f  t ime shares, i n c l u d i n g  informa-
t i o n  which must be conta ined o r  p rov ided f o r  i n  t he  gov- 
e r n i  ng ("t ime-share") instrument , a1 1  oca t i on  o f  common 
("t ime-share") expenses, and any v o t i  ng r i g h t s  and 
p a r t i t i o n .  The A r t i c l e  a l s o  conta ins  p rov i s ions  w i t h  
respect  t o  secured lenders and t r a n s f e r  o f  l icenses.  

A r t i c l e  I11 deals w i t h  management o f  t ime-share 
u n i t s .  I f  t h e  t ime shares i n  a  p rope r t y  exceed a  speci-  
f i e d  number, management o f  t he  t ime-share p r o j e c t  must 
be t h e  r e s p o n s i b i l i t y  o f  e i t h e r  an assoc ia t i on  which 
must be a  p r o f i t  o r  n o n p r o f i t  co rpo ra t i on  ( o r  an unin- 
corporated assoc ia t ion) ,  o r  a  manager. The A r t i c l e  pro-  
v ides broad-ranging powers t o  t h e  assoc ia t i on  and covers 
such mat te rs  as t o r t  and c o n t r a c t  l i a b i l i t y ,  insurance, 
assessments f o r  expenses and l i e n s  f o r  assessments. I n -
asmuch as the  time-share owners are  l i k e l y  t o  be numer- 
ous and w ide l y  d ispersed geograph ica l l y ,  A r t i c l e  I11 
conta ins  unique p r o v i s i o n  dea l i ng  w i t h  " i n i t i a t i v e ,  
referendum and r e c a l l . "  

A r i c l e  I V  deals w i t h  consumer p r o t e c t i o n  f o r  pur-
chasers o f  t ime shares. The A r t i c l e  i s  very  s i m i l a r  t o  
A r t i c l e  I V  o f  UCA (Uniform Condominium Act) and 
addresses a number o f  s p e c i f i c  abuses t h a t  have been 
experienced i n  t h e  condiominium indus t r y .  The A r t i c l e  
requ i res  subs tan t i a l  d i sc losu re  by developers which must 
be made a v a i l a b l e  t o  consumers be fore  t r a n s f e r  o f  a  t ime 
share. The A r t i c l e  a l s o  requ i res  t h a t ,  i n  t he  event of 



- - 

a resa le  o f  a time share by a time-share owner other 
than a developer, the s e l l e r  must provide the purchaser 
w i t h  a resale c e r t i f i c a t e  contain ing important consumer 
information. 

A r t i c l e  V i s  an opt ional  a r t i c l e  t h a t  establ ishes an 
admin is t ra t ive  agency t o  supervise developer a c t i v i t e s .  
The A r t i c l e  i s  so d ra f ted  t h a t  i t  may be included as 
p a r t  o f  the Act i n  those states where an agency i s  
thought desirable, and deleted from the Act i n  states 
t h a t  des i re  t o  have the Act enforced by p r i va te  act ion.  

Model time-share ownership act. A spokesperson from the time-
sharing indust ry  urged the committee t o  adopt the "Model Time-share 

,	ownership Act" r-ather-than the uniform act. a he model ac t  was d ra f ted  
by the Resort Timesharing Council o f  the American Land Development 
Associat ion and the National Associat ion o f  Real Estate License Law 
O f f i c i a l s .  The model ac t  was purported t o  be a more reasonable 
approach t o  the  regu la t ion  o f  t imesharing than the uniform act, espe-
c i a l l y  i n  avoiding o r  minimizing po ten t i a l  problems and fraudulent 
sales pract ices.  Some of the key provis ions o f  the  model ac t  are out- 
l i n e d  below: 

- - Local zoning, subdivision, o r  other ordinances 
should not  be permit ted t o  d iscr iminate  against  
timeshare p ro jec ts  i n  r e l a t i o n  t o  s i m i l a r  developments 
o f f e r i n g  a d i f fe ren t  type o f  ownership. 

- - Timesharing should be allowed t o  be created i n  
e x i s t i n g  p ro jec ts  unless i t  i s  speci f i c a l  l y  p roh ib i ted  
i n  r e s t r i c t i v e  covenants o r  other c o n t r o l l i n g  documenta- 
t i on .  

- - The existence o f  fee type o f f e r i ngs  and l icense o r  
r ight - to-use type o f fe r ings  should be s p e c i f i c a l l y  
recognized and i n d i v i d u a l l y  addressed. 

- - Minimum standards should be prescr ibed f o r  p ro j ec t  
documentation and contractual  arrangements between the 
developer and purchasers. 

Minimum standards should be prescr ibed f o r  the crea- 
t i o n  and maintenance o f  management responsibi 1 it i e s .  

-- No ac t ion  f o r  p a r t i t i o n  by a purchaser should be 
a1 1 owed t o  be maintained except as expressiy permit ted 
by the p ro j ec t  documentation. 

- - Each purchaser should be provided w i t h  a pub l i c  
o f f e r i n g  statement which includes disclosure o f  those 
relevant fac ts  necessary t o  enable a purchaser t o  make 
an informed dec is ion on the purchase. 



- - 

- - 

- - A mutual r i g h t  o f  c a n c e l l a t i o n  o f  t h e  purchase con-
t r a c t  by the  developer o r  the  purchaser f o r  a three-day 
p e r i o d  f o l l o w i n g  d e l i v e r y  o f  t he  p u b l i c  o f f e r i n g  s ta te -
ment. 

I n  order  t o  avoid a d u p l i c a t i o n  o f  e f f o r t  by govern- 
ment agencies as w e l l  as the  developer, a developer who 
has prepared a p u b l i c  o f f e r i n g  statement pursuant t o  the  
p rov i s ions  o f  t he  t imeshar ing s t a t u t e  should be exempted 
from f i l i n g s  w i t h  s t a t e  s e c u r i t i e s  and land sales 
regu la to ry  agencies; conversely, a developer who has 
p rev ious l y  r e g i s t e r e d  h i s  p r o j e c t  w i t h  the  s t a t e  secur i -  
t i e s  agency o r  s t a t e  land sales agency and who i s  d i s -  
t r i b u t i n g  a d isc losure  document approved by one o f  those 
agencies should be exempted from the  p rov i s ions  o f  t he  
t imeshar ing s ta tu te .  

- - A t imeshare developer should be requ i red  t o  make 
s u i t a b l e  arrangements t o  p r o t e c t  a purchaser from fore-  
c losu re  o f  under ly ing  l i e n s  which may a f f e c t  t he  i n t e r -
e s t  o f  a purchaser o r  which might  e n t i r e l y  d i v e s t  a pur- 
chaser o f  any r i g h t s  o f  occupancy. 

- - C i v i l  and c r i m i n a l  pena l t i es  should be provided f o r  
i n  the  event o f  f a i l u r e  t o  abide by t h e  a c t ' s  p r o v i -  
sions. 

-- A s t a t u t e  o f  l i m i t a t i o n s  o f  f ou r  years r e l a t i v e  t o  
the  commencement of a law s u i t  regarding t h e  accuracy o f  
t he  p u b l i c  o f f e r i n g  statement o r  v a l i d i t y  o f  any con- 
t r a c t  o f  purchase should be created. 

A s p e c i f i c  s t a t e  agency should be designated t o  bear 
r e s p o n s i b i l i t y  f o r  the  enforcement and admin i s t ra t i on  o f  
t h e  t imeshar ing s ta tu te .  

- - A l l  t imeshare developers, a c q u i s i t i o n  agents, sa les 
agents, and managing agents should be requ i red  t o  reg is -  
t e r  w i t h  t h e  designated s t a t e  agency and t h e  p u b l i c  
o f f e r i n g  statement should be f i l e d  w i t h  such designated 
s t a t e  agency; i n  add i t i on ,  a c q u i s i t i o n  agents, sa les 
agents, and managing agents should be requ i red  t o  pos t  a 
sure ty  bond p r i o r  t o  commencement o f  sa les a c t i v i t i e s .  

- - The designated s t a t e  agency, a f t e r  no t i ce  and hear-
ing ,  should be author ized t o  suspend a r e g i s t r a t i o n  i n  
t h e  event of a v i o l a t i o n  o f  t h e  t imeshar ing s ta tu te .  

Committee Recommendation. The committee considered these time- 
share problems and proposed so lu t i ons .  One s o l u t i o n  considered by the  
committee was t o  p r o h i b i t  non-fee t ime shar ing ownership ( o r  
r igh t - to -use)  i n  Colorado. However, some members o f  the  committee 
thought t h a t  t h i s  p r o h i b i t i o n  would decrease b u i l d e r  and purchaser 



f l e x i b i l i t y .  As i n  t he  condominium issue,  committee members d i f f e r e d  
on t h e  necess i ty  f o r  o r  type o f  l e g i s l a t i o n  requ i red  i n  t h e  area o f  
t ime sharing. Thus, no l e g i s l a t i v e  recommendations thereon were made 
by t h e  committee. 

PUBLICATION PROCESS FOR 

RULES AND REGULATIONS OF DEPARTMENTS 


Background 


The Code o f  Colorado Regulat ions (code) and t h e  Colorado Regis- 
t e r  ( r e g i s t e r )  were au thor ized by s t a t u t e  i n  1977 (House B i l l  1623 
which enacted sec t i on  24-4-103, C.R.S. 1973) and began p u b l i c a t i o n  i n  
January, 1978. The code i s  a  twelve volume loose- lea f  s e t  con ta in ing  
a l l  o f  t he  r u l e s  and regu la t i ons  o f  t he  s t a t e  departments and agencies 
o f  s t a t e  government. The regu la t i ons  a re  organized by department and 
agency and the  regu la t i ons  can be l oca ted  through a  t a b l e  of contents 
and a  t o p i c a l  index. Each s p e c i f i c  s e t  o f  regu la t i ons  are  prefaced by 
a t i t l e  page showing: t he  admin i s te r i ng  department o r  agency; t he  
r e g u l a t i o n ' s  t i t l e ;  e d i t o r ' s  notes r e l a t e d  t o  i t s  l e g i s l a t i v e  author-
i t y ,  h i s t o r y ,  and amendments; cross references t o  re levan t  a t to rney  
genera l ' s  opin ions;  and, annotat ions t o  j u d i c i a l  opin ions.  The reg i s -  
t e r ,  a  companion p u b l i c a t i o n  t o  t h e  code, i s  a  monthly update conta in-  
i n g  new r u l e  changes t o  t h e  code as w e l l  as proposed r u l e  making mate- 
r i a l s ,  no t i ces  o f  proposed rulemaking, and a  calendar o f  rulemaking 
hea r i  ngs. 

The development o f  t h e  code and r e g i s t e r  created, f o r  t h e  f i r s t  
t ime, a  c e n t r a l  un i fo rm system f o r  t he  p u b l i c a t i o n  and compi la t ion  o f  
admin i s t ra t i ve  r u l e s  i n  Colorado. As the  o f f i c i a l  source o f  s t a t e  
ru les ,  t he  code makes poss ib le  r a p i d  l o c a t i o n  o f  up-to-date e x i s t i n g  
r u l e s  f o r  any s t a t e  agency. The code and r e g i s t e r  are pub l ished p r i -
v a t e l y  under a  c o n t r a c t  supervised by the  Secretary o f  State. 

Subscribers. A t  present,  t he re  i s  one f u l l  s e t  o f  t he  code i n  
each o f  t he  s i x t y - t h r e e  count ies  i n  t h e  s ta te ,  twen ty - f i ve  copies i n  
execut ive  and egi  s l  a t i v e  branch o f f  i ces  and twen-ty-three copies i n  
d i s t r i c t  cour ts .  The remainder o f  t h e  211 f u l l  se ts  a re  s o l d  t o  t h e  
p u b l i c .  I n  add i t i on ,  t he re  are  169 l i m i t e d  se ts  (an e i g h t  volume s e t  
which excludes t h e  regu la t i ons  governing the  Department o f  Socia l  Ser- 
v ices)  i n  d i s t r i b u t i o n .  

P r i c i n  . The regu la r  twelve volume s e t  i s  c u r r e n t l y  s o l d  f o r  
$482. e l i m i t e d  e d i t i o n  e i g h t  volume s e t  o f  t h e  code i s  c u r r e n t l y  
s o l d  a t  $444. The r e g u l a r  e d i t i o n  o f  t he  r e g i s t e r  i s  s o l d  f o r  $257 
and t h e  l i m i t e d  e d i t i o n  i s  s o l d  f o r  $214. A subscr iber  can a l so  pur- 
chase the  r u l e s  o f  an i n d i v i d u a l  department, d i v i s i o n ,  o r  commission. 
In fo rmat ion  regard ing  the  cos t  o f  s p e c i f i c  regu la t i ons  i s  a v a i l a b l e  
from the  pub l i she r  upon request. The annual c o s t  t o  t h e  s t a t e  o f  
ma in ta in ing  the  se ts  f o r  the execut ive,  l e g i s l a t i v e ,  and j u d i c i a l  



branches is approximately $13,000. 

Quant i ty .  The code cu r ren t l y  t o t a l s  approximately 12,000 
pages. The t o t a l  page count by department as o f  September, 1980, i s  
as fo l lows: 

Department Number o f  Pages 

Department o f  Administrat ion 
Department o f  Revenue 
Department o f  Education 
Department o f  Natural Resources 
Department o f  I n s t i t u t i o n s  

Department o f  Highways 
Department o f  Regulatory Agencies 
Department o f  Personnel 
Department o f  Law 
Department o f  Health 

Department o f  Labor and Employment 
Department o f  Agr i cu l tu re  
Department o f  Local A f f a i r s  
O f f i ce  o f  Planning and Budgeting 
Addi t ional  Agencies 

Department o f  Social Services 

Total  Code Pages 11,691 

The reg i s te r  cu r ren t l y  t o t a l s  an average o f  approximately 8,500 
pages a year. The page counts f o r  1978 and 1979 (by sect ion of the 
reg i s te r )  as we l l  as the page count f o r  the nine-month per iod January 
through September o f  1980 i s  set  f o r t h  below. 

THE COLORADO REGISTER 

1978-1979 


PAGE COUNTS 


Code Proposed At ty .  Gen. 
Month Digests Inser t ions  Rules Opinions Total  

January 14 1,957 
February 12 696 
March 12 1,017 
Apri 1 7 337 
May
June 

14 
15 

648 
1,023 

Ju l y  3 5 911 



August 
September 
October 
November 
December 

TOTALS 

January 
February 
March 
Apr i  1 
May
June 

J u l y  
August 
September 
October 
November 

TOTALS 

Nine-month Per iod 

January 
February 
March 
Apr i  1 
May
June 

Ju l y  
August 
September 

TOTALS 

Issues and Committee Recommendations 

Several issues and problems concerning the pub l i ca t i on  o f  r u l es  
and regu la t ions i n  the code and r e g i s t e r  were brought t o  the commit-
t ee ' s  a t ten t ion .  Some o f  the problems requ i re  l e g i s l a t i v e  ac t ion  t o  
resolve and some o f  the problems can be dwel t  w i t h  by admin is t ra t ive  
act ion.  This p a r t  o f  the r epo r t  ou t l i nes  the major problems discussed 
by the committee, the so lu t ions t o  the problem which were proposed, 



and recommendations approved by t h e  committee. 

A v a i l a b i l i t y  o f  Rules 

A t  t h e  t lme the  code and r e g i s t e r  were author ized by t h e  l e g i s -  
l a t u r e  i n  1977, i t was a n t i c i p a t e d  t h a t  t he  c o d i f i c a t i o n  and ava i l a -
b i l i t y  o f  t he  r u l e s  t o  t h e  s t a t e  and t h e  p u b l i c  would be accompanied 
by a  reduct ion  i n  agencies' costs f o r  main ta in ing  i n t e r n a l  pub l i sh ing  
and p r i n t i n g  requirements f o r  regu la t ions .  Some agencies have e l i m i -  
nated d u p l i c a t i v e  systems and now r e l y  e n t i r e l y  on the  code system. 
Other agencies, however, have no t  reduced o r  e l im ina ted  t h e i r  i n t e r n a l  
d i s t r i b u t i o n  systems and cont inue t o  dup l i ca te  the  code f o r  t h e i r  
i n d i v i d u a l  agency. 

Increase s t a t e  purchase. One o f  t h e  major reasons g iven f o r  
t h e  f a i l u r e  o f  some s t a t e  agencies t o  use the  code i s  t h a t  i t  i s  o f t e n  
unknown and unava i lab le  w i t h i n  s t a t e  agency o f f i c e s .  As noted above, 
on l y  twen ty - f i ve  sets o f  t he  code are p resen t l y  i n  s t a t e  o f f i c e s .  By 
way o f  comparison, over 2,400 sets o f  t he  Colorado Revised Statutes 
are  d i s t r i b u t e d  t o  s t a t e  government o f f i c e s .  Yet, i n  many instances, 
admin i s t ra t i ve  r u l e s  govern the  day-to-day conduct o f  agencies more 
than t h e  s ta tu tes .  I n  order  t o  e f f e c t i v e l y  make t h e  code and r e g i s t e r  
a v a i l a b l e  t o  s t a t e  agencies and thereby e s t a b l i s h  cond i t ions  under 
which agencies can f u l l y  u t i l i z e  and r e l y  on such ru les ,  i t  was pro- 
posed t h a t  t h e  s t a t e  increase the  purchase o f  i n d i v i d u a l  volumes o f  
t he  code, together  w i t h  an annual subsc r ip t i on  t o  t h e  r e g i s t e r  f o r  
regu la r  updat ing o f  each volume. The increase should prov ide  s u f f i -
c i e n t  copies t o  be more r e a d i l y  a v a i l a b l e  t o  s t a t e  o f f i c i a l s  i n  a1 1  
func t i ona l  u n i t s  o f  each admin i s t ra t i ve  department. These volumes 
would be l i m i t e d  t o  r u l e s  o f  t h e  major departments concerned (not  t h e  
f u l l  twelve volume set) .  The number o f  sets f o r  each department w i l l  
vary based on departmental o rgan iza t ion  and need, b u t  i t  was recom-
mended t h a t  a  t o t a l  o f  350 sets be purchased and d i s t r i b u t e d  i n i -
t i a l l y .  The one t ime cos t  f o r  a c q u i s i t i o n  o f  t h e  350 sets w i l l  depend 
upon the  f i n a l  se lec ted d i s t r i b u t i o n  (how many each department o r  
agency i s  t o  receive)  b u t  should n o t  exceed $35,000. The f i r s t  year  
subsc r ip t i on  t o  t h e  r e g i s t e r  f o r  these sets would a l so  cos t  approxi-  
mately $35,000. It was suggested t h a t  each agency r e c e i v i n g  a  depart- 
mental volume o f  t h e  code r u l e s  be d i r e c t e d  t o  inc lude the  annual 
update costs f o r  these volumes ( the  r e g i s t e r )  i n  i t s  annual budget 
request i n  f u t u r e  years. It was suggested t h a t  t h i s  proposal would 
s i g n i f i c a n t l y  improve t h e  e f f i c i e n c y  and consistency o f  s t a t e  govern- 
ment, and should pe rm i t  reduct ions i n  some c u r r e n t  agency pub l i sh ing  
expenditures which may f a r  exceed the  cos t  o f  these add i t i ona l  
volumes. 

The committee concluded t h a t  t h e  proposal should be d i r e c t e d  t o  
the  J o i n t  Budget Committee s ince t h a t  committee i s  b e t t e r  equipped t o  
examine i n d i v i d u a l  agency budgets, t he  amounts which are  spent on 
agency p r i n t i n g  o f  r u l e s  and regu la t ions ,  and t o  make the  determina-
t i o n  whether the  proposal would r e s u l t  i n  more e f f i c i e n c y  and save the  
s t a t e  money. Therefore, t h e  committee makes no s p e c i f i c  recommenda- 



t i o n s  on t h e  proposal.  

P r o h i b i t i o n  o f  d u p l i c a t i v e  p r i n t i n g .  Testimony before t h e  com- 
m i t t e e  i n d i c a t e d  t h a t  some s t a t e  agencies are d u p l i c a t i n g  t h e i r  i n -
house agency r u l e s  f o r  d i s t r i b i t i o n  w i t h i n  the  agency-and t o  o the r  
persons upon request. I n  several instances t h e  r u l e s  t h a t  were d u p l i -  
cated f o r  d i s t r i b u t i o n  were no t  t h e  c o r r e c t  up-to-date vers ion  o f  the  
r u l e s  contained i n  t h e  code. Thus, agency personnel and o thers  may be 
r e l y i n g  upon t h e  wrong o r  outdated vers ion  o f  t h e  ru les .  I n  order  t o  
c o r r e c t  t h i s  s i t u a t i o n ,  i t was proposed t h a t  t h e  s t a t u t e  be amended t o  
p r o h i b i t  agencies from d u p l i c a t i n g  any copies o f  r u l e s  f o r  d i s t r i b u -
t i o n ,  unless the  r u l e s  are i n  the  form i n  which such r u l e s  appear i n  
the  code. Th is  amendment would make t h e  code t h e  so le  o f f i c i a l  pub-
l i s h e d  form f o r  such mate r ia l ;  any r u l e  n o t  i n  such form would no t  be 
t h e  o f f i c i a l  version, should be e a s i l y  i d e n t i f i a b l e ,  and should not  be 
r e l i e d  upon. The e f f e c t  o f  t he  proposed amendment i s  t o  p r o h i b i t  
agencies from d u p l i c a t i n g  t h e i r  u n o f f i c i a l  r u l e s  f o r  d i s t r i b u t i o n .  
The committee adopted t h e  proposed amendment and i t i s  inc luded i n  
B i l l  10 which t h e  committee recommends f o r  approval by the  General 
Assembly. 

Appropr ia t ion  f o r  supply ing codes t o  count ies.  Each year s ince 
the  code and r e g i s t e r  were created and publ ished, the  General Assembly 
has appropr iated moneys t o  purchase f o r t y - e i g h t  se ts  f o r  t he  execu-
t i v e ,  l e g i s l a t i v e ,  and j u d i c i a l  branches and s i x t y - t h r e e  se ts  f o r  each 
o f  t h e  s i x t y - t h r e e  count ies o f  t h e  s ta te .  These appropr ia t ions  have 
been added t o  the  long b i l l  i n  p r i o r  years. I n  1980, the  J o i n t  Budget 
Committee inc luded t h e  amount o f  $12,185 f o r  t he  f o r t y - e i g h t  se ts  f o r  
t h e  execut ive,  l e g i s l a t i v e  and j u d i c i a l  departments; however, t h i s  d i d  
no t  inc lude t h e  amount o f  $15,750 f o r  t h e  s i x t y - t h r e e  counties. 

Since it was no t  now poss ib le  t o  inc lude t h i s  a d d i t i o n a l  
amount, i t  w i l l  be necessary f o r  each county t o  pay f o r  i t s  own copy 
o f  t he  r e g i s t e r  i n  order  t o  have each s e t  o f  t h e  code up-to-date. I f  
any county f a i l s  t o  so subscribe, t he  e n t i r e  code i n  t h a t  county w i l l  
be obsolete and o f  l i t t l e  value. It was proposed t h a t  a  b i l l  be 
enacted t o  prov ide  t h a t  t he  General Assembly w i l l  appropr ia te  annual ly  
s u f f i c i e n t  moneys f o r  t h e  annual subsc r ip t i on  f o r  t h e  f o r t y - e i g h t  
s t a t e  subscr ip t ions  and the  s i x t y - t h r e e  county subscr ip t ions .  Th is  
proposal was adopted by t h e  committee and i s  inc luded i n  B i l l  10 which 
the  committee recommends f o r  approval by t h e  General Assembly. The 
committee a l so  recommends B i l l  11which i s  a  supplemental appropria- 
t i o n  o f  $15,750 t o  pay f o r  updating t h e  se ts  i n  the  s i x t y - t h r e e  coun-
t i e s .  

Format o f  Rules 

When the  r e g i s t e r  was f i r s t  establ ished,  i t  was a n t i c i p a t e d  
t h a t  t he  t o t a l  page count would approximate 3,000 pages a  year. The 
average page count i s  now 8,500 per  year. Several unant ic ipa ted 
developments have caused the  page count t o  exceed the  a n t i c i p a t e d  
count and these developments were reviewed by the  committee. Several 



other  issues concerning the  format o f  the  code and r e g i s t e r  were 
reviewed by the  committee. 

P u b l i c a t i o n  o f  f u l l  t e x t  o f  proposed ru les .  Present law per- 
m i t s  agencies enact ing,  amending o r  resc ind ing  a d m i n i s t r a t i v e  r u l e s  
the  o p t i o n  o f  p u b l i s h i n g  (1) a n o t i c e  and summary o f  proposed 
rulemaking, o r  (2) a  n o t i c e  w i t h  the  f u l l  t e x t  o f  t he  proposed r u l e .  
Actual p r a c t i c e  v a r i e s  by agency w i t h  some p r o v i d i n g  summaries and 
o thers  p r o v i d i n g  f u l l  t e x t .  It was suggested t o  the  committee t h a t  i t  
i s  n o t  necessary t o  p u b l i s h  t h e  f u l l  t e x t  o f  t he  proposed r u l e  and 
t h a t  t he  p u b l i c a t i o n  o f  t h e  f u l l  t e x t  s i g n i f i c a n t l y  adds t o  the  the  
b u l k  and c o s t  o f  t he  r e g i s t e r .  It was proposed t h a t  the  procedure 
should be standardized so t h a t  a l l  proposed rulemaking ac t i ons  be 
announced i n  the  r e g i s t e r  on a  standard form, p r o v i d i n g  the  informa-
t i o n  requ i red  by the  s t a t u t e  i n c l u d i n g  a  summary o f  t h e  proposed r u l e  
o r  r u l e  change. The standard form would i nc lude  a  c l e a r  statement o f  
t h e  a v a i l a b i l i t y  o f  t he  f u l l  t e x t ,  as w e l l  as a  c l e a r l y  i d e n t i f i e d  
respons ib le  i n d i v i d u a l  w i t h i n  the  agency t o  contac t  f o r  f u r t h e r  i n f o r -  
mation. 

I n  order  t o  assure ready a v a i l a b i l i t y  o f  t he  f u l l  t e x t  o f  pro-
posed r u l e s  the  pub l i she r  would have a v a i l a b l e ,  f o r  a  s ta ted  pe r iod  o f  
t ime, and would prompt ly  mai l  t o  any subscr iber  so request ing,  the  
f u l l  t e x t  o f  t he  proposed r u l e  a f t e r  p u b l i c a t i o n  o f  t h e  no t ice .  I n  
add i t i on ,  t h e  pub l i she r  would prov ide  copies o f  t he  proposed r u l e s  t o  
the  agency o r  t o  persons r e f e r r e d  by the  agency a t  standard copying 
costs. I f  t h i s  l a t t e r  procedure i s  adopted, the  n o t i c e  w i l l  i nc lude 
a  statement i n d i c a t i n g  how t o  o b t a i n  copies o f  t h e  f u l l  t e x t  o f  pro-
posed r u l e s .  It was suggested t h a t  t h i s  proposal w i l l  s tandardize 
procedures, reduce costs,  improve the  r e a d i b i l i t y  and usefulness o f  
t h e  r e g i s t e r ,  and reduce i t s  bu lk .  

Annotat ions. Present law (Sect ion 24-4-103 (11) (i),C.R.S.  
1973) prov ides t h a t  t he  code s h a l l  ". . . con ta in  on l y  such not ices ,  
proposed r u l e s ,  adopted ru les ,  opin ions,  and o ther  re levan t  informa- 
t i o n  and m a t e r i a l s  as a re  f i l e d  pursuant t o  law w i t h  the  secre tary  o f  
s ta te " .  Sec t ion  24-4-103 (11) (a), C .R .S .  1973, f u r t h e r  prov ides t h a t  
t he  code and r e g i s t e r  a re  es tab l ished It... f o r  t he  p u b l i c a t i o n  o f  
no t i ces  o f  rulemaking, proposed r u l e s ,  a t to rney  genera l ' s  opin ions,  
and adopted ru les" .  Quest ions have been r a i s e d  i n  t he  pas t  as t o  
whether o r  n o t  t he  f i n d i n g s  and recommendations o f  t he  Legal Services 
Committee o f  t he  General Assembly should be inc luded i n  the  annota t ion  
page o f  t he  code. A December 6, 1979, a t to rney  genera l ' s  op in ion  con- 
cluded t h a t  t he  Secretary o f  S ta te  i s  n o t  requ i red  t o  t ransmi t  f o r  
pub1 i c a t i o n  the  f i n d i n g s  o r  opin ions o f  t h e  Legal Services Committee, 
o r  any l e g i s l a t i v e  committee, i f  such opin ions p e r t a i n  t o  r u l e s ,  s ince 
the  f i n d i n g s  o f  the  committee do n o t  f a l l  w i t h i n  any o f  t h e  i tems 
l i s t e d  i n  Sect ion  24-4-103 (11) (i),C.R.S. 1973. They are  n e i t h e r  
no t ices ,  proposed r u l e s ,  adopted r u l e s  nor  opin ions.  Fur ther ,  s ince 
the  committee's recommendations a re  n o t  requ i red  by law t o  be f i l e d  
w i t h  the  Secretary o f  State,  t he  recommendations do n o t  f a l l  w i t h i n  
the  category o f  "o the r  re levan t  i n fo rma t ion  and ma te r ia l s  as are  f i l e d  
pursuant t o  law w i t h  t h e  secre tary  o f  s ta te " .  



The committee concluded t h a t  t he  recommendations o f  t h e  Legal 
Services Committee should be publ ished i n  t h e  annotat ions ( o r  t h e  
e d i t o r ' s  page) s ince t h i s  g ives n o t i c e  o f  t h e  a c t i o n  o f  t h e  l e g i s -
l a t i v e  committee empowered t o  review r u l e s  and regu la t ions .  The com- 
m i t t e e  t h e r e f o r  recommends an amendment t o  Sect ion 24-4-103 (11) (a), 
C.R.S. 1973, t o  prov ide  t h a t  t h e  code s h a l l  conta in ,  i n  a d d i t i o n  t o  
r u l e s  and regu la t i ons ,  no t i ces  o f  rule-making, and a t to rney  genera l ' s  
opinions, recommendations o f  t h e  Legal Services Committee which r e l a t e  
t o  o r  a f f e c t  such r u l e s  and regu la t i ons ,  and any o the r  items which, i n  
t h e  op in ion  o f  t h e  e d i t o r ,  a re  r e l e v a n t  t o  such r u l e s  and regu la t ions .  
Th is  recommendation i s  contained i n  B i l l  10. 

DOMESTIC ABUSE 

Background 

The i n t e r i m  Committee on J u d i c i a r y  received test imony from 
var ious groups and i n d i v i d u a l s  on t h e  growing concern about t h e  i n c i -
dence o f  domestic v io lence occur r ing  i n  the  s t a t e  o f  Colorado and 
throughout t h e  nat ion.  I n i t i a l l y ,  test imony revealed t h a t  i t  i s  
extremely d i f f i c u l t  t o  determine the  ac tua l  magnitude o f  t h e  problem 
o f  domestic abuse because few such s t a t i s t i c s  are  kept  by t h e  po l i ce ,  
governmental agencies, o r  mental hea l th  centers. Cer ta in  s tud ies  were 
c i t e d  i n  order  t o  g i ve  the  committee some idea o f  t he  scope o f  t h e  
problem. According t o  a  Federal Bureau o f  I n v e s t i g a t i o n  r e p o r t  com-
p l e t e d  i n  1976, t h e  most f requen t l y  occur r ing  crime was t h a t  o f  
assau l t  on a  woman. A 1978 r e p o r t  issued by  t h e  Uni ted States C i v i l  
Rights Commission ind i ca ted  t h a t  t he re  are  approximately 1.8 m i l l i o n  
domestic assau l ts  per  year and t h a t  t he  number could we l l  be tw ice  as 
1  arge because o f  t he  l ack  o f  r e p o r t i n g  o f  domestic assau l t  cases. 
Accordi n g  t o  a  study conducted by the  Denver Po l i ce  Department i n  
1978, a t o t a1 o f  14,405 fami l y  d isputes were repor ted  i n  a  six-month 
p e r i o d  o f  t h a t  year. O f  these 14,405 disputes, 6,700 invo lved physi -
c a l  vi01 ence against  women i n  t h e i r  own home. Another 1978 study by 
t h e  Nat ional  Technical Assistance Center on Domestic Violence e s t i -
mated t h a t  102 domestic assau l ts  aga ins t  women occur each day i n  the  
s t a t e  o f  Colorado. A study conducted i n  1977 showed t h a t  i n  E l  Paso 
County, 367 domestic assau l t  cases were f i l e d ,  w i t h  e i g h t y  percent  o f  
these cases i n v o l v i n g  phys ica l  i n j u r y .  Fur ther  s t a t i s t i c s  were c i t e d  
i n  which t h e  community mental hea l th  centers i n  Del ta,  Gunnison, 
Logan, Mesa, and Routt  count ies repor ted  t h a t  f i f t y  percent o f  t h e i r  
cases invo lved domestic v io lence.  I n  the  summer o f  1978, th ree  f a c i l -  
i t i e s  f o r  t he  care o f  v i c t ims  o f  domestic abuse (she l te rs )  repor ted  
t h a t  they had turned away more than 2,000 persons seeking assistance. 
A study by the  Denver Research I n s t i t u t e  i n  Craig, Colorado, showed 
t h a t  f am i l y  v io lence complaints had increased 350 percent  between 1973 
and 1976. 

Add i t i ona l  test imony analyzed the  impact domestic assau l t  cases 
have on t h e  po l i ce .  A recent  study i n  Kansas City found t h a t  e igh ty -
f i v e  percent  o f  t he  c a l l s  t h a t  t h e  p o l i c e  rece ived invo lved some type 



o f  domestic disturbance. I n  test imony presented by t h e  Denver Po l i ce  
Department, i t  was noted t h a t  e i g h t y  percent  o f  t he  " s t r e e t  t ime" 
spent by t h e  Denver p o l i c e  invo lves  domestic d isputes.  The Denver 
P o l i c e  Department c a r r i e d  ou t  a s tudy i n  1975 i n  order  t o  asce r ta in  
t h e  t ime and money t h a t  i s  spent on domestic v io lence cases. From 
J u l y  through December o f  1975, 6,405 c a l l s  were rece ived by t h e  Denver 
p o l i c e  concerning f a m i l y  disturbances. It i s  est imated t h a t  t h i s  
t o t a l  has a t  l e a s t  doubled i n  1980. 

Various witnesses before  t h e  committee emphasized t h a t  t he re  i s  
no s ing le ,  i d e n t i f i a b l e  type o f  person who i s  abused. Domest ica l ly  
abused persons can be found i n  a l l  age groups, income groups, educa-
t i o n a l  l eve l s ,  and e t h n i c  and c u l t u r a l  backgrounds. The same l a c k  o f  
i d e n t i f i a b l e  c h a r a c t e r i s t i c s  i s  t r u e  o f  abusers. However, s tud ies  
tend t o  i n d i c a t e  t h a t  t he  abuser u s u a l l y  has grown up i n  a f a m i l y  
where domestic v io lence was preva len t .  B a t t e r i n g  becomes a 
generat ional  i nhe r i t ance  i n  which c h i l d r e n  o f  persons who demonstrate 
f a m i l y  v io lence  become b a t t e r e r s .  One c h a r a c t e r i s t i c  t h a t  i s  found i n  
homes where domestic abuse occurs i s  t h e  d i f f i c u l t y  i n  communications 
between the  spouses. Also, once abuse has taken p lace,  a tremendous 
st igma becomes at tached t o  bo th  p a r t i e s  l ead ing  t o  i n d i v i d u a l  i s o l a -  
t i o n  and even g rea te r  d i f f i c u l t i e s  i n  communicating. 

Committee Procedure 

Various a l t e r n a t i v e s  f o r  dea l i ng  w i t h  the  domestic abuse prob-
lem i n  Colorado were presented f o r  t h e  committee's considerat ion.  
Suggestions were made t o  r e q u i r e  agencies who p rov ide  serv ices  t o  v i c -  
t ims  o f  domestic v io lence t o  keep s t a t i s t i c s  on ba t te red  women and 
t h e i r  f a m i l i e s .  I n  add i t i on ,  i t  was suggested t h a t  p o l i c e  departments 
should keep separate r e p o r t s  and s t a t i s t i c s  on domestic assau l ts  and 
f a m i l y  disturbances. The reasons f o r  t h e  prev ious  suggestions are  
twofo ld :  F i r s t ,  s t a t i s t i c s  need t o  be accumulated i n  o rder  t o  ga in  an 
accurate p i c t u r e  o f  t he  magnitude o f  t h e  problem; secondly, s t a t i s t i c s  
on ba t te red  women and t h e i r  c h i l d r e n  can prov ide  i n fo rma t ion  on the  
l e v e l  and type o f  serv ices  t h a t  a re  needed i n  t h i s  area, and the  
amount o f  fund ing  involved.  Another recommendation was t h e  need t o  
i n i t i a t e  and fund s p e c i f i c  programs and s h e l t e r s  f o r  meeting the  needs 
o f  t he  v i c t i m s  o f  domestic abuse. It was a l s o  proposed t h a t  t he  com-
m i t t e e  consider  s t rengthen ing  c i v i l  and c r i m i n a l  s t a t u t e s  such as 
temporary r e s t r a i n i n g  orders, broadening t h e  powers o f  t h e  p o l i c e  i n  
domestic d is turbance cases, and making domestic assau l t  a separate 
crime. Regarding t h e  l a s t  suggestion, t h e  committee concluded t h a t  
t he  c u r r e n t  s t a t u t e s  on assau l t  were s u f f i c i e n t  t o  cover domestic 
abuse cases. The committee compared F l o r i d a ' s  law on the  issuance o f  
temporary r e s t r a i n i n g  orders w i t h  Colorado's law, and concluded t h a t  
no changes were necessary regard ing  t h i s  mat ter .  

The committee reviewed a comprehensive "Domestic Abuse Act" 
which was prepared by t h e  Colorado C o a l i t i o n  f o r  Domestic Violence 
Leg is la t i on .  The c e n t r a l  purpose o f  t h i s  proposed a c t  i s  t o  p rov ide  
fund ing  f o r  domestic abuse programs. Under t h e  proposed ac t ,  t he  



executive d i r e c t o r  o f  the s ta te  Department o f  Social Services and a 
Council on Domestic Abuse which would be created w i t h i n  the Department 
o f  Social Services would be responsible f o r  ca r ry ing  out  the p rov i -  
sions o f  the act. The Council on Domestic Abuse would be created t o  
review and approve funding t o  various domestic abuse programs, provide 
an organized method o f  c i t i z e n  p a r t i c i p a t i o n  i n  reviewing and planning 
f o r  the prevent ion o f  domestic abuse, and a s s i s t  v ic t ims o f  abuse. 
The executive d i r ec to r  o f  the Department o f  Social Services, who would 
be the c h i e f  admin is t ra tor  under the "Domestic Abuse Act", would be 
charged w i t h  rece iv ing app l ica t ions f o r  the development and estab l ish-  
ment o f  domestic abuse programs and recommending appropr iate courses 
o f  ac t ion  t o  the counci l .  With counci l  approval the executive d i rec-
t o r  could approve o r  r e j e c t  app l ica t ions f o r  funding, and, i f  
approved, d i s t r i b u t e  money. The funding f o r  the ac t  would come from 
two sources -- a special assessment on the marriage l icense fee and 
general fund money appropriated by the General Assembly. Also under 
the proposed act ,  a program would be establishedwhich would enable the 
Department o f  Social Services t o  purchase domestic abuse services. 
Certa in c r i t e r i a  are ou t l i ned  i n  the proposed a c t  which would have t o  
be fo l lowed by any domestic abuse program seeking t o  ob ta in  funds. 
Any domestic abuse program rece i v i ng  money under the a c t  would be 
required t o  f i l e  a repor t  w i t h  the counci l  on the operation o f  t h e i r  
program. The counci l ,  i n  turn ,  would be required t o  f i l e  repor ts  w i t h  
the governor and the J o i n t  Budget Committee on the status o f  the va r i -  
ous domestic abuse programs funded under the act. 

Commi t t e e  Recommendation 

Because o f  the d i f f i c u l t y  i n  assessing the exact scope o f  the 
problem and i n  determining the exact needs o f  domestic abuse preven- 
t i o n  programs, the committee makes no recommendation f o r  l e g i s l a t i v e  
ac t ion  a t  t h i s  time. The committee recognizes the sever i t y  o f  the 
problem and i s  aware t h a t  there may be an appropriate r o l e  f o r  s t a te  
government t o  assume i n  t h i s  area. However, the committee was unable 
t o  agree on exac t l y  what the respons ib i l  i t y  o f  the  s ta te  should be and 
how the s ta te  should ass i s t  i n  deal ing w i t h  the  problem. Several m-
bers expressed a reluctance t o  es tab l i sh  another s ta te  agency t o  deal 
w i t h  the problem. Other members expressed t h e i r  preference f o r  an 
approach s i m i l a r  t o  t h a t  adopted i n  the cornuni ty cor rect ions pro-
grams, wherein un i t s  o f  l oca l  government o r  nongovernmental agencies 
may es tab l i sh  and operate community domestic abuse f a c i l i t i e s  and pro- 
grams and enter i n t o  a contractual  re la t ionsh ip  w i t h  the state. The 
committee suggested t h a t  the proponents o f  s ta te  involvement i n  dmes- 
t i c  abuse prevention programs continue t h e i r  e f f o r t  t o  more spec i f i -  
c a l l y  def ine what the s ta te  r e s p o n s i b i l i t y  should be and t o  determine 
the needs o f  the various programs which ought t o  be provided w i t h  
s ta te  assistance. 
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